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) it is, 
~~~ 

c )1 l lC l  : ( 7 7  

ORDERED that the motion (#002) by defendants Waiching Wong and David J. Roberts for 
summary juciyiieni pursuant to CPLR 32 12 dismissing the action as against thein on the ground that 
plaii iti ff'did not  5Lic,tain a serious injury pursuant to NY Insurance Law $ 5  102(d) is denied; and it is 
I L t  I d -  CI 

ORDIERED that the cross motion (#003) by defendant Rainiro A. Cisiieros for summary 
I I iclg iiien t I s dcii i ed. 

In tli s ncgl~igence action, plaintiff seeks to recover for alleged serious iiijuries sustained in an 
:icciclcnt on jTebriiary 17, 2002 as a passenger in the vehicle owned and operated by defendant Ramiro 
\ .  C'i\neros. M h i c h  was struck by a vehicle owned by defendant David J. Roberts and operated by 

deli-lidant U atch ing Wong. Procedurally, plaintiffs motion for a default judgment as against defendant 
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’isncros M a s  Si-anted by order dated May 9, 2006 (Molia, J.). Subsequently, by so-ordered stipulation 
(Mol ia ,  .I.) dated .lune I ,  2006, plaintiff stipulated to vacate defendant Cisneros’ default. Defendants 
\VOI ig and Roberts now move for summary judgment dismissing tlie action. Defendant Cisneros cross- 
ino\ es for s i i i i i n ixy  Judgment and adopts codefendants’ arguments. 

Plaii- ti f‘t’ alleges in tlic bill of particulars that lie sustained tlie following injuries: disc herniation 
a t  C ‘ . j i O  and T‘ I I /I 1 I!. intraosseous disc lierniations at T1 1/12 through L1/2, right shoulder injury, 
Iieiic!aclies a id  posi. concussion disorder. He fnrtlier alleges that he sustained injuries in these serious 
iiijui~y catcpii-ics: permanent consequential limitation of use of a body organ or member, significant 
lxniitation ol’use ol’a body fiinction or system and a medically determined injury or impairment o f a  
iic,n-pernianl_‘nt nature which prevents the injured person from performing substantially all of the 
matt  r i d  act>, \\/hicli constitute such person’s usual and customary daily activities for not less than ninety 
days during the on(: hundred eighty days immediately following the occurrence of the injury or 
I lllp~!lrlllcllt. 

Llnd1.1- the Insurance Law, “ ‘[slerious injury’ means a personal injury which results in death; 
ciis~ncmbei~n~ent: significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
01-ya 1. niem1)er. t’uiiction or system; permanent consequential limitation of use of a body organ or 
mcmber; signi ticant limitation of use of a body function or system; or a medically determined injury or 
i ~ i p ;  !rment of a i!on-pc!-nianent nature which prevents the injured person from performing substantially 
all o . the inaterial acts which constitute such person’s usual and customary daily activities for not less 
than  ninety clay5 during the one hundred eighty days immediately followiiig the occurrence of tlie injury 
01 InIpalrl1ie i t ”  ( Jn~jLll-~1nc~ Law Yj 5 102 [d]). 

111 order for plaintiff to prove that lie sustained the serious injury category of permanent loss, she 
iiiiist demon:;trate that lie sustained a total loss of a body organ, member, function or system (Oberly v 
/%in<:p A ~ ~ i / ~ i i / m c e  tiic., 96 NY2d 295, 727 NYS2d 378 [2001]). In the context of the plaintiffs claims, 
[lie tc:m “ c o  ixequcntial” means important or significant (Kordurra v Pomellito, 12 1 AD2d 783, 503 
Nl’S2d 1 OX. 300 [ 10861, qy. clis., 68 NY2d 848, 508 NYS2d 425 [ 19861). The terni, “significant”, as it 
cippcuii.s i n  the statutc, lias been defined as “something more than a minor limitation of use” and the term, 
”sub jtaI1tlallv all” lias been construed to mean “that the person has been curtailed from performing his 
ii>ii;i act]\ itic4 to a great extent ratliei- than some slight curtailment” (Licari vElliott, 57 NY2d 230, 455 
\J’S2cI 570 19821) 

0 1 1  ;I motioii for summary judgment to dismiss a complaint for failure to set forth a prima facie 
c~ise  ofsci-io IS injury as defined by Insurance Law tj 5102 (d), the initial burden is on the defendants “to 
pi-cacnt e\ idcmce, I I I  competent form, showing that plaintiff lias no cause of action” (Rodriguez v 
Go/dstei/r, 132 AD2d 390, 397, 582 NYS2d 395, 396 [ 19921). Once defendants have met the burden, 
llie plaintif’t’niust then, by competent proof, establish a prima facie case that such serious injury exists 
(DeAngelo v Fidd Gorp. Services, hie., 171 AD2d 588, 567 NYS2d 454, 455 [ 19911). Such proof in 
oi-clct to be I I I  ;i conipetent or admissible form, shall consist of affidavits or affirmations (Pagaiio v 
hinpijiliy. I X2 .4D2d 268, 587 NYS2d 692 19921). The proof must be viewed in a light most favorable 
to this  n o n - n i ~ \  ing party (Cuiiimurere v Villunovu, 166 AD2d 760, 562 NYS2d 808, 810 [1990]). 

I n  siq)port ol’ thc motion, defendants submit, iizter. alia, the pleadings; bill of particulars; ; 
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magnetic re:,oiiaiice iniaging (“MRI”) studies of the cervical spine, lumbosacral spine and right shoulder 
bq hlichele Riibin, M.D.. a radiologist; an affirmation by Michael J. Katz, M.D., an orthopedic surgeon; 
;in at‘tirmation bq Mathew M. Chacko, M.D., a neurologist; and an affirmation by Bert R. Heyligers, 
M.l>.T a radiologist. The billing records of Dr. Hannan reveal that he treated plaintiff through May, 
2 ( 1 ( 1 :! and i ii t c rim i t tc n t I y the reafter. 

The ccr\ ical spine MRI rcvcaled a disc herniation at CY6 with minor spurring. The lumbar spine 
W l i l  revealtd a pojsible compression fracture deformity of T12 and disc herniation at TI 1/12. In 
d d i  tion. 111- Iiiil-iiii noted intraosscous disc herniatioils at the thoracolumbar junction at TI  1/12 through 
L 1 2 .  The 4 IRI  of the right shoulder revealed a possible impingement syndrome. 

Di. K c i t /  ;I \  ers that he examined plaintiff on August 22, 2006. He quantified plaintiffs ranges of 
inotion and compared them to tlie nornial ranges in the cervical and lumbar spines. He states that 
\ t i x i  .dit Icg iaising w;is normal and tlie Patrick test was negative. He also noted normal range of motion 
in the riglit ~lioiildcr and compared the ranges to normals. He diagnosed plaintiff as having sustained 
C C I T  cal stra 11, ILimbosacral strain and right shoulder contusion, resolved, with no signs of permanence. 

Dr C’hacko avers that he examined plaintiff on September 5 ,  2006. Unlike Dr. Katz, he noted 
limitations i i i  plain tiff’s range of motion in the cervical spine as compared to normal function. He noted 
tli‘it !le !L i i i i !w  spiiic range of motion is norm31 as compared to normal function but observed a 
1 imitation i i i  straight leg raising. He opined that plaintiff sustained cervical and lumbar strains which 
Ii;ivc resol\ cd Dr. I-Ieyligers avers that upon review of plaintiff‘s cervical and lumbar spine MRI’s on 
( ktobei 13. 2002, the disc Iicmiations dwussed by Dr. Rubin are caused by degenerative disc disease, 
‘incl <lie not cii~isally related to the accident. He also disagreed with Dr. Rubin’s interpretation of a 
1 ~ s ~  blc coi1lprcsslon ol‘T12. 

The c oui-t tinds that defendants have submitted contradictory proof as to whether plaintiff 
iiistained a w i o u s  injiiry in the cervical spine and lumbar spine (see Positko vKrawiec, 6 AD3d 517, 
773 I\jY S2d 7 0  IXO41). Therefore, defendants failed to make a prima facie case for judgment as a 
iiicitt(:r o f  lav ( S P C ’ ,  Muricrcci-Oluzos v Mizrlzy, 226 AD2d 437, 640 NYS2d 604 [ 19961). In any event, a 
qLicsI ion o1’credihility exists regarding the radiologists’ opinions (Coutibs v Freeport, 139 AD2d 688, 
i 2 7  NYS2d 443 11 0881). SLininiary judgment is, therefore, not warranted. Under these circumstances, it 
i i  1101 ncces.iry to consider whether plaintiffs papers were sufficient to raise a triable issue of fact (see, 
f ’ ( ~ ~ ~ ( ~ c l o i i i ~ ( i ~ c i ~ ~ i ~ s  v First Fid. Leasing Group, Iiic., 283 AD2d 470, 724 NYS2d 635 [2001]). 

Accordingly, defendants’ motion and cross motion for summa~judgmen t  are denied. 
4’ 
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