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Upon the thllowing papers numbered I to 17 read on this motion for summary judgment ; Notice of Motion/ 
; Notice of Cross Motion and supporting papers ; Answering ()rcic. t o  Show C;ILISL' and supporting papers 

:\t'tiidavits and siipporting papers 10 - 15 ; Replying Affidavits and supporting papers 16 - 17 ; Other 
(&** ) i t  is, 

1 - 9 

ORDERED that the motion (#001) by defendant, Leslie C. Tropeano, for summary judgment 
p~irsiiant to (SPLR 32 12 dismissing the action on the ground that plaintiff did not sustain a serious injury 
put-snant to IVY Insurance Law 9.5 102(d) is granted. 

In th is  negligence action, plaintiff, Nancy Hess, seeks to recover damages for injuries allegedly 
biistaiiied III  a motor vehicle accident on October 25, 2004. Plaintiff, Charles Hess, asserts a derivative 
caiisc of action. Plaintiff alleges that her vehicle was struck by a vehicle owned and operated by 
tkfcndant, Ledie C'. Tropeano on Route 27 at the intersection with Exit 58 in the Town of Brookhaven. 
New York. Before the court is a motion for summary judgment to dismiss the action by defendant. 

I n  thc bill of particulars, plaintiff alleges that she sustained the following injuries: herniated discs 
a t  C 516, L3/4, L4/5 and a disc protrusion at C6/7. In addition plaintiff alleges that she sustained 
mmi l i ac  joint dysfunction; cervical spine sprain; lumbosacral spine sprain and headaches. Plaintiff 
i tates that slie was totally incapacitated from her employment for four days and was confined to home 
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tor thrce days. The court construes that plaintiff is alleging injuries in the following serious injury 
cateyxies: pernlanent consequential limitation of use of a body organ or member; significant limitation 
of LIX of a body function or system. 

Linder the Insurance Law, “‘[s]erious injury’ means a personal injury which results in death; 
ciisn iembernient; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, mcmlicr, turiction or system; permanent consequential limitation of use of a body organ or 
meniber; sign1 ticalit liniitation of use of a body function or system; or a medically determined injury or 
1 mpairment 41 I‘ a non-pemianent nature which prevents the injured person from performing substantially 
all of the inaterial acts which constitute such person’s usual and customary daily activities for not less 
h i t i  ninety days during the one hundred eighty days immediately following the occurrence of the injury 
o r  inipairme i t ”  ( InIjLlrance Law 5 5 102 [d]). 

I n  order lbr plaintiff to prove that she sustained the serious injury category of permanent loss, 
she inust demonstrate that she sustained a total loss of a body organ, member, function or system 
(Obcr[v v B m g s  Aitihulaiice Ittc., 96 NY2d 295, 727 NYS2d 378 [2001]). In the context of the 
plair tiff’s c1.iinis. the term “consequential” means important or significant (Kordarza v Ponzellito, 12 1 
AD2d 783, :03 NYS2d 198,200 [1986], upp dis, 68 NY2d 848,508 NYS2d 425 [1986]). The term, 
”sigiiiticant“, ;is i t  appears in the statute, has been defined as “something more than a minor limitation of 
usc” and the term, “si~bstantially all” has been construed to mean “that the person has been curtailed 
from performing his usual activities to a great extent rather than some slight curtailment” (Licari v 
Elliott, 57 NY2d 230, 455 NYS2d 570 [ 19821). 

On a motioii for suniinary judgment to dismiss a complaint for failure to set forth a prima facie 
a s e  of’serios iiijury as defined by Insurance Law 0 5102 (d), the initial burden is on the defendants “to 
prcscbnt evidt:iice, i l l  competent form, showing that plaintiff has no cause of action” (Rodriguez v 
Goldstein, 132 AD2d 396, 397, 582 NYS2d 395, 396 [ 19921). Once defendants have met the burden, 
die plainti1Ymust then, by competent proof, establish a prima facie case that such serious injury exists 
t1>eA1/igefo v Fidel Corp. Services, IIZC., 171 AD2d 588, 567 NYS2d 454,455 [ 19911). Such proof in 
ordet to be i t i  a competent or admissible form, shall consist of affidavits or affirmations (Pagaizo v 
h’ingsbury, 1 S2 AD12d 268, 587 NYS2d 692 19921). The proof must be viewed in a light most favorable 
to thc t ion-ni~\  ing party (Camzniarere v Villanova, 166 AD2d 760, 562 NYS2d 808, 810 [1990]). 

In support of the motion, defendant submits, inter d i u ,  the pleadings; bill of particulars; and 
swor i report:; by C.M. Sharma, M.D., a neurologist, Anthony Spataro, M.D., an orthopedist and Sondra 
.I Pfcffer, M.D..  a radiologist. Dr. Sharma avers that he examined plaintiff on August 2, 2006 and 
obscived the moveruents of the neck and spine to be normal with pain on the right side. He also noted 
that inovcnicnts of the shoulders were normal. He diagnosed plaintiff as having sustained subjective 
cervi :a1 and uinbar pain with no disability. 

Dr. Spataro avers that he examined plaintiff on August 2, 2006 and observed and quantified 
plainciff’s raiiges of motion in the cervical and lumbar spines to be normal as compared to normal 
I a n g c h .  He noted nornial range of motion in the right ami. Although he noted that plaintiff could not 
toucl- lier toes without bending the knees, further objective testing revealed negative findings. He 
concl tided th.it plaintiff sustained a sprain of the cervical and lumbosacral spines and a contusion to the 
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L l r .  I’l‘effer avers that she perforiiied a filii1 review of plaintiffs magnetic resonance imaging 
‘( M I X I ” )  sti dies ol’tlie cervical and lumbar spines. Upon examining the lumbar MRI, she observed mild 

d isc  bulginL a LY.3 and LIS/S 1 and also noted disc dessication and chronic disc herniations at L3/4 and 
1-4 fi.  Upon re\ IC\$ of the cervical spine MRI, Dr. Pfeffer noted multi-level disc dessication and 
I ) i i I i  1112. DI P f e f t ; ~  states that such findings are reflective of long-standing degenerative disc disease 
1)i-o~ esse\ a i i d  c;in not bc attributed to the subject accident. These submissions demonstrate defendant’s 
1)r i i i i a  t k i e  cntitlenient to judgmcnt as a matter of law. 

111 opposition. plaintiff submits, inter alia, plaintiffs affidavit, counsel’s affrniation and the 
<,\\ or-n rcports o f  the radiologists who performed the cervical MRI and lumbar MRI. Initially, counsel’s 
(iftii i l i a t ion  uid  plaintiff’s affidavit are rejected by tlie Court as not probative. These opinions and 
cwnrlu\ions arc not supported by, corroborated by or referenced to any medical expert. Neither is 
1)IaiiitiiT nor her atloriiey qualified to render medical opinions (see, Aritzstroizg v Wolfe, 133 AD2d 957, 
530 Nj’S2d 366 [ I0871). Although plaintiff submitted evidence that she suffered from a herniated disc 
i i ~ i d  l~ i i l g in~  discs, such itijuries do not, in and of themselves, constitute serious injury (see, Noble v 
Ick~~ri i iu i i ,  152 AD2d 392, 394, 675 NYS2d 86 [1998]; cf.’, Piiiizn v PZuyer, 233 AD2d 308, 649 NYS2d 

46 1 [ I 0901) Rathcr,  the plaintiff is required “to provide objective evidence of the extent or degree of 
(!IC a!!cged i)hyLica! I!mitations resulting from tlie injuries and their duration” (Noble v Ackeriizaiz, 
\ i / p  (i. a t  .394).  \\ hich she could iiot do without tlie submission of a sworn report from a medical expert. 
I t  is \\ell settlcd th,it ;I iiiiiior, iiiild or slight limitation of use should be classified as insignificant within 
t hc iiieaniiig of the statute (Licari v Elliott, szpm). Lastly, tlie plaintiffs subjective complaints of pain 
~trc in5uffici m t  to mtisfy the statutory threshold of a serious injury (see, Sclieer v Koubek, 70 NY2d 
1.175. 679. 5 1 X NYS2d 7 8 8  [ 19871). 

Acccirctingl\ , the defendant’s motion for summary judgment is granted. 
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