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- against - 
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Mot. Seq. # 001 - MD 

CALECA & T O W E R ,  P.C. 
Attorneys for Plaintiff 
257 Pantigo Road 
East Hampton, New York 11937 

JOHN T. RYAN & ASSOCIATES 
Attorneys for Defendant 
633 East Main Street, Suite 3 
Riverhead, New York 1 1901 

Upon rhe tbllowing papers numbered 1 to 19 read on this motion for summary iudginent ; Notice of Motion/ Order 
; Notice of Cross Motion and supporting papers ; Answering Affidavits 10 Slicw Cause 1nd supporting papers 

i-rmn&& ) i t  is, 

1 - 13 
; i i d  SL pporting papers - 14 - 17 ; Replying Affidavits and supporting papers 18 - 19 ; Other ; (e 

ORDERED this motion by defendant for summary judgment dismissing the complaint is denied. 

This action arose from a vehicular accident, occurring on October 30, 2003 in which the plaintiff 
;iI leglsdly sustained serious personal injuries. The defendant moves for summary judgment dismissing the 
complaint pursuant to Insurance Law $5 102(d). The plaintiff opposes the motion and defendant has 
xtibn- itted a reply al’firniation in rebuttal to that opposition. 

Under thc Iiisurance Law ‘‘ ‘[slerious injury’ means a personal injury which results in death; 
clrsml~mber11ieiit; significant disfigurement; a fi-acture; loss of a fetus; permanent loss of use of a body 
orgaii, member, function or system; permanent consequential limitation of use of a body organ or 
iiiember; stgiitlicant; limitation of use of a body function or system; or a medically determined injury or 
i tnpairment CI t‘ a lion-permanent nature which prevents the injured person from performing substantially 
all of‘the material acts which constitute such person’s usual and customary daily activities for not less than 
ninety days curing !lie one hundred eighty days immediately following the occurrence of the injury or 
unipairnient” (Insurance Law $5 102[d]). 
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In  the context (of the plaintiffs claims, the term “significant,” as it appears in the statute, has been 
detined ab “winething more than a minor limitation of use” (Licuri v Elliott, 57 NY2d 230, 455 NYS2d 
570 [ 19821). I or this purpose, the plaintiff must demonstrate not only the extent or degree of the 
Iiniitition but also Its duration (Beckett v Corite, 176 AD2d 774, 575 NYS2d 102 [1991], app. den. 79 
NY2d 753. 5 8  1 NYS2d 28 1) .  The duration of the injury must be more than “fleeting” (Partlow v 
illeehan, 1.55 AD2d 647, 548 NYS2d 239 [1989]). The term “consequential” nieans important or 
significant (lionkrna v Poniellito, 121 AD2d 783, 503 NYS2d 198 1119861, app. dis. 68 NY2d 848, 508 
hYS2d 425) A “permanent loss” of use of a body organ, member, function or system must be total 
(Oherly v Briizgs .4/l2bll~a/iC~, Iric., 96 NY2d 295, 727 NYS2d 378 [2001]). In order to prove the extent 
01- degree o f  pliysicGil limitation, an expert can designate a numeric percentage of a plaintiffs loss of range 
o f  motion or g i ~ e  a “qualitative assessment of a plaintiffs condition ...p rovided that the evaluation has an 
objcxmL e ha. I S  and compares the plaintiffs limitations to the normal function, purpose and use of the 
Lifli-cted bod14 or-galr. member, function or system” (Toure v Avis ReiztA Cur Sys., 98 NY2d 345, 746 
hYS3d 865.  808 [ 2 0 0 2 ] ;  rearg. den. Murizurio v O’Neil, 98 NY2d 728, 749 NYS2d 478). 

:In a motion for summary judgment to dismiss a complaint for failure to set forth a prima facie case 
of \e ‘ioiis iiijury as detined by Insurance Law $5 102(d), the initial burden is on the defendant “to present 
cv idt~nce. i n  xnipelent form, showing that the plaintiff has no cause of action” (Rodriguez v Goldstein, 
1x2 AD2d 306, 582 NYS2d 395, 396 [ 19921). Once the defendant has met the burden, the plaintiff must 
then, bq competent proof. establish a priinnfhcie case that such serious injury exists (DeAngeZo v Fidel 
C’orp. Services, Inc., ! 7 1 AD2d 588, 567 NYS2d 454,455 [ 19911). Such proof, in order to be in a 
corn1 ietent 01 admissible form, shall consist of affidavits or affirmations (Pugurzo v Kingsbury, 182 AD2d 
268, 587 NYS2d 692 [ 19921). The proof must be viewed in a light most favorable to the non-moving 
pirty, herc tl c plaiIitift‘(Camnzarere v Villanova, 166 AD2d 760, 562 NYS2d 808, 810 [1990]). 

The def’endant submits in support of her motion, inter alia, the affirmation of her attorney, the 
coniplaint and verified answer, the verified bill of particulars, the plaintiffs deposition testiniony of 
I~ebriiary 23, 2 0 0 5 ,  an unsworn x-ray report of the plaintiffs cervical and thoracic spine dated November 
IO, 2003, the Linsworn reports of MRIs taken of the plaintiffs cervical and thoracic spines dated 
i>ecenibcr 3, 200.1 and December 4, 2003, respectively, the records of the plaintiffs physical therapy 
t~e~itinciits. tlic s\+oli-ii 1-cpor-t of Dr. Stephen C. Zolan (Dr. Zolan) dated Febniary 6, 2004 who performed 
, ~ n  i n  kpendcnt medical examination of the plaintiff and the affirmed report of the defendant’s expert, Dr. 
’CIichael RrooI~s (DI-. Brooks).’ The plaintiffs physical therapy records cannot be considered as 
competent e\ idence on the motion ( Torriatore v Huggerty, 307 AD2d 522, 763 NYS2d 344 [2003]) and 
<ire iitadniissrblc 21s being unsigned and/or undated and/or illegible (Tornutore v Huggerty, supra; Wadi v 
Ttpdiiro, 242 AD2d 327, 661 NYS2d 260 [1997]; Puguiz v Gondola Cub Corp., 235 AD2d 251,652 
‘CYS2d 277 [ lO97])1. The plaintiff alleges in his complaint that the subject accident occurred on October 
30.  21302’ and tha t  he sustained serious and permanent injuries and economic loss greater than basic 
ccwnomic Io<\ a\ a result of the accident. 

:\ltliough Dr. Brook’s affirmation is undated, he indicated in his affirmation that his examination of the I 

i.llaiiitifl’or:ciiI.I.cd on Octobcr 6, 2005 and a time stamp on the affirmation indicates that i t  was received by 
c L‘f~iidant s cotii1si:l on October 17, 2005. 

I Iic coircct date ofthe accident appears to be October 30, 2003 (see, paragraph one of defendant’s 
I \ h rb l t  C ,111d I X L ~ I :  I5 of Exhibit D). 
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‘The plaintiff avers in his bill of particulars that he sustained as a result of the accident, inter alia, 
neck and back pain. persistent torticollis’, limited range of motion in his back and muscle spasms in his 
back and neck. The plaintiff claims that as a result of these injuries he was, and still is, prevented from 
doiny his normal daily activities including attending to his occupational duties. The plaintiff alleges that 
after the accident, although he was not admitted at the hospital, he was confined to bed for approximately 
one month a i d  to his home for approximately four months and he has been unable to work at his former 
occupations ;is a restaurant chef and landscaper. He is a shareholder of Broadview Gardens East 
I-Jampton, Inc.  He has lost at least $67,700 in earnings at the restaurant and has not yet computed the lost 
incoine and profit fi,om his inability to work as a landscaper. The plaintiff further alleges that he has 
sustained various medical and hospital related expenses. At the time of the accident he was not a student 
atid lie is not asserting a property daniage claim. The plaintiff also avers that as a result of the accident he 
sustained economic loss in excess of basic economic loss and personal iiijuries in the serious injury 
category of non-permanent injury. The court construes from the allegations in the complaint and bill of 
p~t j ( ;~ i Ia rs  that the plaintiff is also claiming the serious injury category of significant l imitat i~n.~ 

I’he plaintift‘testified in  his deposition on February 23, 2005 that at the time of his accident he was 
eniplJycd as a line chef at the American Bistro (Bistro) restaurant. His duties there required him to 
“prep” the food. He earned $1000 to $1300 per week and worked five days each week including 
u eckends. 01i weekends he worked at the Bistro from 9AM to about 11PM and on weekdays he worked 
ti-om 5PM t o  1 I PM because he worked during the day as a landscaper. He also drew a salary from a 
corporation, Broadview Gardens (Broadview), which he co-owned with another person. Prior to the 
accident lie earned approximately $1000 per week at Broadview which was a landscaping business. He 
d i d  landscaping aln-lost his entire life and prior to the accident he was doing it all year except for the 
u it1tc.r season which was from November to Mid-March. He was home and out of work all winter and 
w a s  ‘.let go’’ by the Bistro which eventually was sold sometime in January or February of 2004. As a 
rcsul of the xcideiit he is claiming lost wages but did not yet know the amount claimed. 

The plaintiff also testified that after the accident he drove to the Bistro and then home. The next 
niorning he 1-ad pain and stiffness in his upper back. He then sought treatment from Dr. Kerr at the 
,4nia,;ansctt walk-in clinic. Dr. Kerr prescribed anti-inflammatory and pain-killing medications. 
4pprosimately one week later he sought treatment at another walk-in clinic in East Hampton where x- 
rays o f  his body from his head to his torso were ordered. He went to the East Hanipton walk-in clinic 
il~ree or four timcs. The East Hampton clinic ordered MRIs of his upper body and prescribed physical 
therapy. After the accident he did not wear a neck brace. He had 18 weeks of physical therapy after 

hic i lie rec.:ived 1-10 further treatment because he had no medical insurance and his no-fault benefits ran 

‘ Thc COLII-~ tales judicial notice that “torticollis”, which is sometimes referred to as wryneck, is defined 
: s a stil‘rncck ”cai.iscd by spasmodic contraction of neck m~iscles drawing the head to one side with [the] chin 
Iminting to thc other side” (Taber’s Cyclopedic Medical Dictionary, Tenth Edition, page T-36 [bracketed material 
d d c d ) .  I t  is also noted that the observation of spasms is considered objective medical evidence of a serious injury 
i Tolire v A v k  Rerrt A Cur Sys., supra). 

Altliougli the plaintiff did claim in the complaint that he sustained pemianent injuries, he claimed in the 4 

I ) i l l  of par’icitlars 1 . h  “At present it is impossible to determine thepemzane/rt tzature and consequences of the 
iii,jurics sirstained as a result of this accident” (Defendant’s Exhibit C, paragraph 9). Since it does not appear that the 
h i l l  of par .iculars .s’as amended, the court was constrained from construing the plaintiffs allegations as including the 
:,criotib i t i “  tiry categories involving permanent injury. 
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oiit.  He also incurred out of pocket expenses for medications and treatment by doctors after his no-fault 
henelits ran o ~ i t .  

‘The plaintiff further testified that he can no longer do heavy lifting because of the pain in his upper 
body His previous job as a landscaper involved digging. Since the accident he has not worked as a chef 
tuai ise  hc could not stand for more than a couple hours at one time. Finally, the plaintiff testified that he 
has no t  taken a n y  other jobs and was not working as landscaper because it was winter. 

,411 x-ray report of the plaintiff’s cervical and thoracic spine, dated November 10, 2003, indicated 
t h a t  t iere iv;i; ;I slight reversal of tlie normal cervical lordosis centered at C3-C4 and no vertebral collapse 
i n  citiicr spin.il area The MRI report of the plaintiffs thoracic spine, dated December 4, 2003 contained 
a C’liiiical Indicatioii of pain and persistent torticollis and left sided radiculopathy. The Findings section 
of’ tlic report that the thoracic spinal cord appeared normal, the thoracic vertebrae were intact 
md that thcrc was 110 disc herniation or central canal stenosis. The Impression section of the report 
indic;itcd a negative MRI of the thoracic spine. The MRI report of the plaintiffs cervical spine, dated 
IIece111ber 3. 2003. iindicates a history of neck pain and persistent torticollis. The MRI report also 
I evealed the p1-cscnc.c of minimal disc bulges at C4-C5 and C5-C6. The report further indicated that there 
\i a s  no cord compression, central canal stenosis or focal disc herniation. 

1>r. Zolan. an osteopath, states in his report dated February 6, 2004 that he performed an orthopedic 
Cunii!x~tion (I!. the p!aintiff on the same date. Dr. Zolan indicated that the plaintiff complained of upper 
hack ~ n d  neck pain. He found on the examination that the plaintiff exhibited a normal gait, that there was 
;I nornial c e n  ical lordosis, that there was no palpable or visible spasm, that there was no deficit of motor, 
sensory or retlex function in the upper extremities and that there was no restriction of movement. Dr. 
Zolan also fo .md no spasm or tenderness in the thoracic spine. He further noted that the plaintiffs 
i tijiiri8:s were causally related to the accident. Dr. Zolan’s diagnosis was theracocervical sprain which had 
i-esol\wi. I-le concluded that tlie plaintiff needed no further orthopedic or physiotherapeutic treatment, 
that tliere \ f w j  no objective evidence of orthopedic disability and that the plaintiff was able to perform all 
activities of worI< and daily living without restriction. 

Dr. Brooks, a n  orthopedic surgeon, stated in his report that he exaniincd the plaintiff on October 6, 
2 0 0 5 .  The p1,iinti fi’coniplained that he continued to have constant pressure between the shoulder blades 
,ind spasms. ‘The plaintiff also informed him that as a result of the accident he lost his job but was 
\\orking as a iupervisor in his own landscaping company. Dr. Brooks, upon reviewing the x-ray and MRI 
films of November 10, December 3 and December 4, 2003, respectively, found them to be “not 
I-emarkabl e.” 

111- Brook  observcd upon his physical examination that the plaintiff walked with a normal gait and 
stood relatikely erect, that a visual examination of the spine did not reveal abnormal spinal curvature or 
~coliosis, that in the erect position the plaintiff was able to stand and walk on heels and tip-toes and that 
tlic plciintiffdid not have difficulty getting on or off the examining table. While Dr. Brook’s visual 
c\ainination of tlic cervical spine was “unreinarkable”, he also found that the voluntary range of motion 
of‘tlic cervical qxne “was 60% of normal in extension, forward flexion, left and right rotation without 
niiisck spasm palpable” (Notice of Motion, Exhibit G). While Dr. Brook’s visual examination of the 
dorsal/ 1 iiiiibo,cacral spine was also “unremarkable” and palpation of tlie dorsal and lumbosacral paraspinal 
iiiusciilaturc d i d  no t  reveal muscle spasm, he found that the voluntary range of niotion of the lumbosacral 
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s p i i i c  was “h:)”/o of normal in forward flexion, extension, left and right side bending” (Ibid.). Dr Brooks’ 
euan-lination of the upper extremities showed that voluntary shoulder abduction and forward flexion was 
I35 degrees, that motor power was at least 25% less than what it should have been and that there was no 
;itrophy. Dr Brooks’ examination of the lower extremities showed that in a sitting position the plaintiff 
could straight leg raise to 90 degrees, that in a supine position he could straight leg raise to 45 degrees at 
\t hich point !he plaxntiff complained of pain, that there was a normal range of motion of the hips, that the 
plaintiff was able to arise from the supine position without difficulty and that repalpation of the spine did 
no t  reveal miiscle spasm. 

AI though Dr. Brooks concluded that his orthopedic examination was “not remarkable” and there 
\vere no cii~isaliy related objective findings to substantiate subjective complaints, he also noted that there 
u.erc contradictory findings the most obvious of which being the difference between sitting straight leg 
I-aisiiig and s q i n e  s,traight leg raising. Dr. Brooks further opined that the plaintiff was not precluded from 
pe~-fi:~rmiiig his daily activities, that the plaintiff has “long since” made a recovery from the injuries 
:,tistained in  {lie subject accident and that he has no causally related disability. 

Initially, the Court notes that defendant’s attorney states in paragraph four of his affirmation that 
defeiidant appeared in this action by service of an answer and amended answer dated August 25, 2004. 
Lkfendant has submitted to the Court only a copy of a “verified” answer dated August 18,2004. Since an 
miended answer supersedes the original answer in the action and becomes the new pleading (FeZder v 
Wcank, 227 AD2d 442,642 NYS2d 695 [1996], app. den. 89 NY2d 806, 654 NYS2d 716), the defendant’s 
f’ailui-e to submit a copy of the amended answer compels denial of the motion pursuant to CPLR 3212[b] 
u.hich requir:s subinission of copies of the pleadings in support of a motion for summary judgment. 
I lowover, e v ~ n  if this Court had considered the defendant’s submissions on their merit, the motion would 
be dcwied. 

W i t h  regard to the category of non-permanent injury, the plaintiff has alleged in his bill of particulars 
tliat after the accident he was confined to bed for approximately one month and confined to his home for 
.ipproxiniatc y four months. He testified that after the accident he was out of work all winter and that he 
\z as not able to continue to work as either a restaurant chef or landscaper. While the Court is not 
uniiiindliil that the plaintiff also testified that he ordinarily did not work as a landscaper in the winter 
scascm whicli ran from November to March, he also testified that prior to the accident his landscaping 
duties somet mes required him to work at the job site which could involve digging and that after the 
xcicent he could no longer do heavy lifting. The plaintiff told Dr. Brooks that he was currently working 
111 BroadvieM, as a supervisor. Although the plaintiff testified that he could not work as a chef at the 
13ihtl-o because it  was sold three to four months after the accident, he also testified that after the accident 
lic did not se1-k other employment as a chef because he could not stand for more than a couple of hours. 

N o r  docs the niedical proof adduced by the defendant demonstrate, prima facie, the absence of a 
mcdically determined injury or impairment which would have prevented the plaintiff from performing his 
u\ual and customary daily activities. Both of the MRI reports indicated the presence of persistent 
torticollis and the MRI of the cervical spine noted the existence of bulging discs at C4-C5 and C5-C6. 
While Dr. Znlan noted in his report of February 6,2004 that the plaintiff was able to perform all the 
.ictivities of tlaily living, he did not specifically address the plaintiffs inability to perform these functions 
diirii-2 the pcriod from the date of the accident to his examination and also related the plaintiffs injuries 
to t h e  accidetit 131- Zolan’s report was also deficient in that he failed to set forth the objective tests used 
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t o  support his  observation that the plaintiff had no restrictions of movement and did not specifically 
addrcss the prcsence of persistent torticollis (Rodriguez v J &  K Taxi, Iizc., 12 AD3d 434, 783 NYS2d 
8-43 [2004]). The plaintiff also testified at his deposition that following the accident he received eighteen 
i\ eeks of physical therapy and that the reasons these treatments were discontinued were because his no- 
t’ault benefits ran out and he had no medical insurance. Accordingly, the Court finds that the defendant 
liiilecl to mee: her prima facie burden with respect to the category of non-permanent injury (Pijuan v 
Rrito, 35 AD3d 829, 828 NYS2d 427 [2006]; Nembhard v Delatorre, 16 AD3d 390, 791 NYS2d 144 
120051; Polizzi v Won Jun Clzoi, 264 AD2d 830, 695 NYS2d 402 [1999]). 

’Nit11 regard to the category of significant limitation, Dr. Brooks in his report found significant 
Iiiiiit;itions i n  the plaintiffs range of motion. He noted that the plaintiffs range of motion in the cervical 
ipiiie was only 60% of normal for extension, forward flexion and left and right rotation. He also found 
tha t  ringc of motion i n  the dorsal/lunibosacral spine was only 60% of normal for forward flexion, 
oxtension and left and right side bending. Furthermore, in his examination of the plaintiffs upper 
c\treiiiities he obseived that the plaintiffs motor power was 25% less than normal. His findings-that 
plai~it iff~s voluntary shoulder abduction and forward flexion was at 145 degrees and that the plaintiffs 
straight leg r;. ising was at 90 degrees and 45 degrees-were not compared to the normal range for these 
tests 11le.s v Jonat, 35 AD3d 537, 825 NYS2d 540 [2006]). Dr. Brooks, in determining that the plaintiff 
Iiad a normal range of motion of the hips, failed to set forth the objective tests he relied on and to quantify 
thc results (Rodriguez v J & K Taxi, supra; Iles v Junat, supra). In any event, although Dr Brooks noted 
die contradicto!-y !iiidi!igs between the plaintiffs straight leg raising in the sitting position and in the 
\ L I ~ I I I I ‘  position, lie failed to adequately explain this anomaly. This proof is insufficient to demonstrate, 
p i  i n i a  facie, t iat the plaintiff did not sustain a serious injury in the significant limitation category 
(Bidlairair v Celis, NYS2d , 2007 N.Y. Slip Op. 02689 [N.Y. App. Div. 2d Dep’t]; Bluth v 
ICbrldomrii Fill. Corp., NYS2d , 2007 N.Y. Slip Op. 02687 [N.Y. App. Div. 2d Dep’t]; Kovalerzko v 
Geiiewl Elec. Capi~al Auto Lease, Im. ,  37 AD3d 664,2007 N.Y. Slip Op. 01523). 

Since the defendant failed to meet her prima facie burden with respect to the serious injury 
zategorics of rion-pernianent injury and significant limitation, the Court need not consider the sufficiency 
ol’the plaintiffs opposition (D’Orzofrio v Arserzault, 35 AD3d 646, 828 NYS2d 117 [2006]). 
4cooi-dingly, defenciant’s motion for summary judgment dismissing the complaint is denied. 

~~~~ + , 
~ a t e d :  WPM Z 6 2007 / L A  

-- _ _ _ _ - - ~ _ _  
.s.c. 
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