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- against - 
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M ‘ A  X ENB E R G  ~ 

MOTION DATE 12-28-06 
ADJ. DATE 1-1 1-07 
Mot. Seq. # 001 - MD 

KUJAWSKI & DELLICARPINI 
Attorneys for Plaintiff 
1637 Deer Park Avenue, P.O. Box 66 1 
Deer Park, New York 11729-0661 

JERROLD N. COHEN, ESQ. 
Atty for Deft Lillian Waxenberg 
155 Mineola Boulevard, P.O. Box 229 
Mineola, New York 1 1501 

Defendants. : 
X 

I Jpoii (lie l’olluwing papers numbered I to 2 I read on this motion for sumnary iudament ; Notice of Motion/ 
; Answering Oider 10 Show (’ausc‘ and supporting papers 

ttftrrttmmtttmsttpperttmcteppes ) it is, 

1 - 12 ; Notice of Cross Motion and supporting papers 
;\I’fida\ its and s.ipportiiig papers 13 - 18 ; Replying Affidavits and supporting papers 19 - 21 ; Other ; (d 

ORDERED that defendant Lillian Waxenberg’s motion for summary judgment dismissing the 
complaint on thc ground that plaintiff did not sustain a “serious injury” as defined in Insurance Law 0 5102 
( c l )  IS denled. 

This I ;ti1 mlion to recover damages for serious injuries allegedly sustained by plaintiff as a result of 
ci niotor vehicle accident that occurred on Suffolk Court, at or near its intersection with Adams Avenue, 
klaup.mige, Town of Smithtown, New York on March 8,2005. The accident allegedly happened when the 
i c‘liic le leased atid operated by defendant Lillian Waxenberg impacted the vehicle operated by the plaintiff. 
Ikfei  idant Lilliaii Waxcnberg now moves for summaryjudgment dismissing the complaint on the ground that 
pl;ltntiff did iiot susmii a “serious iiijury” as defined in Insurance Law 4 5102 (d). Plaintiff opposes this 
motion, and defendant has filed a reply. 

Ins~irancc L,an, $ 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
Jismemberment; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body organ, 
iiiembcr, fiinction o r  system; permanent consequential limitation of use of a body organ or member; 
significant Iiniitatioti of use of a body function or system; or a medically determined injury or impairment of 
,I noli-peniiancnt nature which prevents the injured person from performing substantially all of the inaterial 
~ t s  Mjhich co istitutr: such person9s usual and customary daily activities for not less than ninety days during 
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11ic one hundred eighty days immediately following the occurrence of the injury or impairment.” 

1 t i  order to 1-ccover under the “permanent loss of use” category, plaintiff must demonstrate a total loss 
o f  use of a body organ, member, function or system (OberZy v Bangs AnibuZance I m . ,  96 NY2d 295, 727 
UYS2d 378 i20011). To prove the extent or degree of physical limitation with respect to the “permanent 
consc:cluential Iiniitdion of use of a body organ or member” or a “significant limitation of use of a body 
function or system” categories, either a specific percentage of the loss of range of motion must be ascribed 
or t l i i~c  must bc ;I sufficient description of the “qualitative nature” ofplaintiff s limitations, with an objective 
hasis, correlating plaintiffs limitations to the nornial function, purpose and use ofthe body part (Toure vAvis 
Rent A CrrrSystem.7, Znc., 98 NY2d 345,746 NYS2d 865 [2000]). A minor, mild or slight limitation of use 
i h  cotisidered Insignificant within the meaning of the statute (Licari vEZZiott, 57 NY2d 230, 455 NYS2d 570 
~ I OK!]) 

I t  is for tlic court to detemiine in the first instance whether a prima facie showing of “serious injury” 
h;is bl-en made out (;T~~,ying-CestarivKilIienizy, 174 AD2d 663,571 NYS2d 525 [2dDept 19911). The initial 
h~irdcv is oil .he defendant “to present evidence, in competent form, showing that the plaintiff has no cause 
of‘x1ton’’ (Rodripe,:  v Coldstein, I82 AD2d 396, 582 NYS2d 395, 396 [l”Dept 19921). Once defendant 
11,is met tlie I-urden, plaintiff must then, by competent proof, establish a prima facie case that such serious 
injury exists (Cad& v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such proof, in order to be in a 
cotiil: etent or admissible form, shall consist of affidavits or affirmations (Pagano v Kingsbury, 182 AD2d 
?OS3 :j87 NYS2d 092 [2d Dept 19921). The proofinust be viewed iii a light most favorable to thenonmoving 
p a t y  here. tlie plaintiff (Cartznznrere v Villanova, 166 AD2d 760, 562 NYS2d 808 [3d Dept 19901). 

I n  support of  this motion, defendant submits, inter alia, the pleadings, plaintiffs verified bill of 
p;irticulars; piaintiff‘s St. Catherine of SienaMedical Center emergencyroom, x-ray and CT scanrecords; the 
al”1irnied report ofdefendant’s examining radiologist, Elaine Gould, M.D.; the affirmed reports of defendant’s 
c\i aniining orthopedist, Anthony Spataro, M.D.; and plaintiffs deposition testimony. 

Plaintiff claims in his bill of particulars that he sustained a C6 spinous avulsion fracture and a 
yemianent loss of use and motion of all affected body parts. He further claims that he was incapacitated from 
his einploym:nt fi-om March 9, 2005 through to June 6, 2005, and that he was confined to his home from 
Val-cli 8, 2005 through to April 5, 2005, except for medical treatment. Additionally, plaintiff claims a loss 
of earnings ol‘approxiniately $17,009. The Court construes these allegations to mean that plaintiff claims a 
serious injury i n  thc. categories of a fracture, a permanent consequential limitation, and a non-permanent 
I 11 i ury . 

Plaint fl’s hospital emergency room records on the date of the accident show that he was complaining 
ol lieadaches and ncck pain due to a motor vehicle accident that day. The attending physician examined 
t)lilltiLiff and iioted that there was midline tenderness at C5-6 as well as bilateral trapezius tenderness. The 
atlending phqsician also noted that plaintiffs gait was intact and that his muscular strength was “5/5” 
bilatei-ally. X-rays performed at the hospital that day show that there was no evidence of an acute fracture or 
subluxation, h i i t  that there was soft tissue calcification posterior to the spinal process of C5. Additionally, 
;I CT scan performed at the hospital that day shows degenerative changes and no fractures or dislocations. 

I n  hcr report dated .June 27, 2006, Dr. Gould states that she performed an independent examination 

[* 2 ]



ofplaintiff’s cervical C‘T scan studies dated March 8,2005, and her findings include multi-level degenerative 
spondylosis with disc space narrowing; anterior and posterior ossific spurring; hypertrophy with selected 
Iebels of for;iminal nai-rowing; degenerative changes of the facet joints; and some ossification in the area of 
the nuchal ligament posteriorly. While she observed no evidence of acute vertebral body compression 
deformities, she noted that the discal and other soft tissue pathology was limited on the CT scan and could 
I7c bclter accessed with an MRI study. Dr. Gould opined that these studies showed a significant preexisting 
cicgcnerativc condition without definitive evidence of an acute fracture. 

In  his repor], dated August 16, 2006, Dr. Spataro states that he performed an independent orthopedic 
cxaniiiiation o f  plaintiff on that date, and his findings include a negative Sperlings’ maneuver; a negative 
1 inel’s sign at the wrists and elbows bilaterally; and a full range ofmotion ofboth upper extremities. He also 
noted that plaintiff’s flexion, extension, rightheft lateral flexion and right/left rotation were 30,20,40/40 and 
00 dl:gees, wit11 the normal ranges being 45, 45, 30-45/30-45 and 60/60 degrees. Dr. Spataro opined that 
plaint t ffhad sustaii-led a cervical spine sprain. In addition, he concluded that plaintiff was not orthopedically 
disa1,lcd anc that he was able to perform his normal employment duties on a full time basis without 
iestrictioiis. I n  his other report dated November 15, 2006, Dr. Spataro states that he examined plaintiffs 
~ e i - v i c ~ d  C‘T ~c , in  studies dated March 8, 2005, and his findings include significant preexisting degenerative 
chmges M it1 I no e\ idcnce of an acute vertebral compression or fracture. Dr. Spataro opined that plaintiffs 
subjcbctive compldints of pain and stiffness in the neck were consistent with his preexisting degenerative 
co  tic1 I t i on 

Plaintiff testified to the effect that the accident happened while he was engaged in his normal work 
‘ictivities as z Town of SmithtownHighway Project Inspector. It had been snowing and he stopped his vehicle 
,iloii~; the curb of’ Suffolk Court immediately prior to the accident. After the police arrived, he initially drove 
Iiiniself home but later went to the emergency room at St. Catherine of Sieiia Medical Center. At the 
mcigency room, 1112 was treated and then released the same day. He did not go to work the next day, and he 
continued to remain out-of-work and on a disability status for another 3 months. He was eventually 
i-cimhursed L pproximately $17,000 as a worker’s compensation award for his loss of earnings. When he 
rettii-ied to D ork. he resumed his normal activities on a full time basis. At present, he limits his driving and 
c coll’elctlvitlej. but there are no other activities that he is unable to perform as a result of the accident. 

By their submission, defendant made a prima facie showing that plaintiff did not sustain a serious 
1tijiir.y (sec, IVright s Peralta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Farozes v Kamrarz, 22 AD3d 
355, 502 NY32d 706 [2d Dept 20051; Teodziro s Coizway Tramp. Sers., 19 AD3d 479,798 NYS2d 466 [2d 
Dept 20051; Gousgorilas s Meleizdez, 10 AD3d 674, 782 NYS2d 103 [2d Dept 20041). While defendant’s 
exan; ining orthopedist found that plaintiff had some limitations in his cervical ranges ofmotion, he attributed 
t Iicsc to plainti ff7s preexisting degenerative condition. Similarly, defendant’s examining radiologist opined, 
Ixmxl tipon 11 s i-evicw ofplaintiff s cervical CT scan studies, that he had a significant preexisting degenerative 
cond tion of Ilie cervical spine. Moreover, both of defendant’s experts opined after their review ofplaintiff s 
cervi :a1 CT scan studies, that he did not sustain avertebral compression or fracture (c.$, Smolyar vKroizgauz, 
2 4D3d 5 1 S. 707 NYS2d 873 [2d Dept 20031). Furthermore, defendant’s remaining evidence, including 
plainiiff7s hospital records and his deposition testimony, show that he did not sustain a serious injury. As 
defci-dant met her burden as to all categories of serious iiijury alleged, the Court turns to plaintiffs proffer 
( $e(>, Frnrtcliiiii 11 Prrlrriieri, 1 NY3d 536, 775 NYS2d 232 [2003]; Doizgelewic v Marcus, 6 AD3d 943, 774 
U Y S M  841 [3d Dept 20041). 
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In  opposition to the motion, plaintiff submits, among other things, the two unsworn reports of 
plait itiff‘s treating orthopedist, Marc Chemoff, M.D., and Dr. Chemoff s personal affirmation. Initially, Dr. 
(’hemoff’s uixworn reports are admissible and have been considered as they were submitted by the defendant 
i n  support ol‘tlie iimtion (see, Elder v Stokes, 35 AD3d 799, 828 NYS2d 138 [2d Dept 20061; Kearse v NY 
City Traiisit Aiitli. ,  16 AD3d 45, 789 NYS2d 281 [2d Dept 20051; Ayzeiz v Meleizdez, 299 AD2d 381, 749 
YYS2d 445 [2d Dept 20021). 

In h i :  report dated March 18,2005, Dr. Chenioff states that he performed an orthopedic examination 
\ ,fpl  untifl‘o i that date and his findings include positive discrete tenderness over the C6 spinous process. He 
also states that he reviewed plaintiffs hospital x-rays and CT scans, and his findings in this regard include 
sonic calcificarion i n  the soft tissues adjacent to C5, as well as some calcification posteriorly in the spinous 
proc(:ss. He opined that plaintiff had sustained an acute C6 spinous process avulsion fracture. At that time, 
he recommended tlilat plaintiff remain in a soft collar and out of work for approximately six weeks. During 
his May 6 , 2 ( 0 5  visi t, Dr. Chemoffnoted that plaintiffwas able to perform cervical flexion to within one-half 
iiich of his chest, Ibut that his lateral rotation was restricted bilaterally. He noted that this visit was in 
~.onnection vJi t l i  plaintiffs C6 spinous process fracture and recommended that plaintiff undergo physical 
Iherapy three times per week for six weeks. In his personal affirmation, Dr. Chernoff avers that he personally 
reviewed plaintiff’s x-rays taken at St. Catherine’s hospital during plaintiffs March 18, 2005 visit, and he 
opines that tl-ey showed that he had sustained an acute C6 spinous process avulsion fracture as a result of the 
xc iden t .  Dr. Chernoff also avers that he routinelyreviews and interprets x-ray films in the course oftreating 
111s p~tients. 

By his subii~lissioiis, plaintiff has raised a triable issue of fact that he sustained a “serious injury” in 
rlic c&gory ol’a fracture (see, Keeviizs v Drobbiiz, 303 AD2d 463, 758 NYS2d 76 [2d Dept 20031). Dr. 
( ’hernoff s reports and personal affirmation, which include findings of an acute C6 spinous process avulsion 
li-acture, raise a ti-ialble issue of fact as to whether the subject accident caused plaintiff to sustain a fracture 
(see', Keeviiis ,’Drobhiii,srrpv~~;seealso, BebryvFurkas-Galiiidez, 276AD2d656,714NYS2d734 [2dDept 
3000 I ) .  Morcover, the contradictory findings of defendant’s and plaintiffs experts concerning whether he 
susta ned a f l -x tu r t  raise issues of credibility that caimot be resolved on this motion (see, Ferrurzte v 
~linericaiz L U I Z ~  Ass,oc., 90 NY2d 623,665 NYS2d 25 [ 19971). Accordingly, defendant’s motion for summary 
1 udgiii cn t is c c‘ni cd. --I 
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