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SCANNED ON 51812007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KlBBlE F.  PAYNE - 
Justice 

GOLDMAN, SACHS & CO., and SOFIA FRANKEL. 

Petitioners, 

- against- 

KATHERINE GRIFFIN, 

Respondent. 

PART 4 

INDEX NO. 101 192/07 

MOTION DATE 3/7/07 

MOTION SEQ. NO. 001 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

ReplyinD Affidavits 

- .  - _  

- -  _ - .  _ _  
I 

Cross-Motion: 1.1 Yes 60 

PAPERS NUMBERED 

as 
Upon the foregoing papers, petitioners' 

indicated in the memorandum at ached. J 
motion to permanently stay arbitration is adjourned 

i i 

Dated: A d  a3 [IW - 
J.S.C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IAS PART 4 

P c t i t j  oriers, Motion Seq .  001 

-agaiinst - ORDER 

KATHBKTNE GRIFE'ILN, 

Responden t .  
_ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ 1 - - - - - _ _ _ - . . - - - - - -  

KIBBIE F .  PAYNE, J.: 

In t h i s  s p e c i a l  proceeding p e t i t . i o n e r s  

stay Nat.ional. Assoc ia t ion  of S e c u r i t i e s  Dealers (NASD) 

a r b i t r a t - i o n  in part on the  groui-ld t h a t  certain clairns sought t.o 

be arhi t r -aLcd a r e  barred by Lhc s t a t u t e  of 1imitaLion (see. CPLR 

7 8 0 3  [b] ; see a l s o  CPLR 7 8 0 2  [ h ] )  . Resporiderlt submits no 

opposition t.o t h e  p e t i t i o n .  

P e t i t i o n e r  Goldrnan, Sachs, & Clo., ( C o l d m a n  Sach:;) is a 

Delaware corporat- ion w i t h  i ts pr inc ipa l .  place of bus iness  i n  New 

Y o r k ,  N e w  York .  Goldman Sachs employed p c t i  k ioner  SoTia Frankel 

( F r a n k e l )  ;IS a stockbroker from A p r i . 1  1994 u n t i l  December 3 0 ,  

2000 when F r a n k e l  Lett Goldrnan Sachs t o  j o i n  non-par ty  Lehman 

Brothers  , Iric. During h e r  employment wi th  G o l d m a r l  Sachs i n  1 9 9 9  

and 2000, Frankel  w a s  respondent. Kat-1-ierine C r i  f f i n '  Y ( G r i f f i n )  

Sat:l-is w a s  011 Decenber 19, 2000 and, on January 18, 2001, G r i I f i n  
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F’rankel. inanaged Gr-i f f i 11’s account at. t h a t  f irr-n 

Gr-if f i n  f i l  ctd il statement of clai.m, dated December 2 1 ,  2 O I ) G ,  

w i t h  t h e  National. Assoc ia t ion  of: Sccuri  t i e s  Dealers 

agai n s t  Go1 .dmar i  Sachs, Sof i a  Frankcl and Lehman Bro the r s .  I r i  thc 

s1:atcmerit , Gri f fon  sought. darnages ayai  list C4ol.dman Sachs ar-id/or- 

F r a i k c l  f o r  c!ornmon law f r aud ,  :;tat.uLory f raiid, breach of co r i t r ac : t .  

and breach 01 f i d u c i a r y  d u t i e s .  O n  January 25, 2 0 0 7 ,  pe t i . t . ioners  

c.*ornmericed t -h i s  proceeding t o  stay a r b i t r a t i o n  i n  part. on the  

ground that. t h e  clairris asser ted  a g a i n s t  them a re  ha r red  by the 

s t a t u t e  of l i m i t a t i o n .  

p e t i t i o n e r s ’  appl i c a t i o n  t.o s t a y  a rb i  t ~ r a t i o n  i s  t imely ,  which 

rannot. be I-esolvcd on t hc  spa r se  record befo re  t h e  c o u r t .  

( N A S D )  

A quest . ion e x i s t s  rcgardi.ng whether 

P e t i t i o n e r s  f a i l  t o  i n d i c a t e  wlieLher Gr-if1i.n ser-ved them 

wi th  a riotice or demand f o r  a r b i t r a t i o n  pursuant- t.o CPLR 7 8 0 3  

(c) . 

cxpli r i L  ser--vicr:  requirements of CF’LH 7 8 0 3  

fi1c:ci t h i  s p e t i t i o n  wit.I-iir-1 thc 20-day t i m e  l i r i i i t  scL. € o r t h  i r i  t .he 

s t a t u t - u .  P e t - i t i o n c r s  contcrid t h a t  respondent f i l e d  its stat.eiiieriL 

of (-:l.aim o n  Decembcr 27, 2 0 0 6 ,  e x a c t l y  20 days be fo re  t-hey f i l e d  

t h i s  p e t i t i o n .  H o w c : v e r ,  t h e  date i n  which G r i f f o n ’ s  claim was 

f i1.ed i s  not. d i s p o s i t  i.ve for purposes of t i m e l i n e s s  pur-suant 

CPLR ‘78003 (c) , 

They nei ther-  allege p e t i t . i o n e r  f a i l e d  t o  comply with t h e  

(c) 1.101- t.haL they  

Lo 

W h e i - c .  m i  a r b i k r a t i o n  agi-t-ectrierlt e x i s t s  , which i s  uritli sputed 

here , t h e  p a r t y  sceki ng t-o avoid a rb i  t-rakiori rnu:;t, scck t o  s t a y  
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a r - b i t r a t i o n  w i t h i n  2 0  days of servi.c:e of the not:ic:e o r  demand t o  

a r b i t r a t e  (m CFLR 7503 [c]). \‘The 20-day t i m e  1 i r n i L  i:; 

const-rued as a per iod  of l imi ta t i .on ,  aiid the cour-ts liavc no 

discreI:i.oi t.o waive or- exterid [ i t ]  ’I (Har t fo rd  Iris. Co. v Mart i  t i ,  

1 6  AD3d 1.49, 1 5 0  [lSt D e p t  20051 , c i t i n g  A c t . n a  L i f e  & C a s .  c‘o. v 

S t f t k a r d i s ,  34 N Y Z d  1 8 2 ,  185-186 [1974] [holding t . h a L  “ f a i l i n -e  to 

move t o  st.ay a r b i t r a t  ion  wi th in  t h e  (st.atuLor-y) pe r iod  spccified 

i n  sect7 on 7503 cor-isti.tut.cs a bar  t o  j u d i c i a l  in t i -us ion  ir1t.o 

ar-hit i-at . i  o r i  proueedi nys”] ) . “WlierFf t h e  a p p l i c a t i o n  t o  ,st.ay i s  

unti incly,  c o u r t s  have no a u t h o r i t y  t o  determine t.lireshold issues 

of a r b i t r a b i l i t y  o r  t h e  scope of an  arbi t ra t ror-’  5; jur i .sdict . ion” 

(Har t fo rd ,  1 G AD3d a t  150 [ c i t a t i o n  omit ted]  ) . Accordiriyly, 1.t 

l”S 

ORDERED t h a t  th is  p e t i t i o n  i s  adjourned u n t - i l  May 16, 2 0 0 7 ;  

i t  i s  IiirthcItr- 

ORDERED t h a t  p c t . i t i o n e r s  a r e  d i r e c t e d  t o  provide t h c  court. 

w i t h  the inforrnati.on necessary t o  determine Lhe t i m e l i n e s s  of 

this proceeding pursuant  t o  CPLR 7 8 0 3  (c) p r i o r  to t h e  end of 

such ad j our-nment: ; and i t  i s  f urt-her 

ORDERED tliat, pet.] t-iorier-s s e rve  this  o rde r  on respondent 

w i t h i n  1 0  day:; of r ioticc of e n t r y .  

S e c t 1  on ‘1503 (c) provides  i n  pert:inent part .  : “An 
app1ica.l: i on  t o  st.ay a r b i t r a t i o n  must. be made by t.he p a r t y  served 
w i t h i n  t.wc1iL.y days a f t e r  s e r v i c e  upon l i i tn  of the not i.ce o r  
dcniarid, or hc shall hFf . . . precluded” (emphasis added) . 

3 

[* 4 ]



Thi s const-i tute:;  the  or-der arid judyrnent of the c o u r t .  
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KIBUIE F. PAYNE, J.S.C. 
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