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of i n  accordaiice with the following decision and ordcr. 

Del'cnditnt Anurhadappura Corp. inovcs to strike this action from the trial calcndai- 011 [he 

groLmci tha t  there are outstanding discoveiy requcsts due lion1 plaiiitiN, and seeks sumiiiuryjudgmcnt 

dismissing the claims and cross claims asserted against it .  Dcfcndant Janct Sandifcr also iiioves for 

summary judgmeilt dismissing the claims aiid cross claims assertcd against her. 

P1:iin~iil'Etclka liolh seeks recovery for iniJui-jcs she sulkred 011 F C ~ I - L ~ X Y  15, 2005,  at 12:30 

11.111., when she li-11 o u t  the window o r  tlic second lloor apartment ai 399 Washington Sti-cct, N w  

YOI-li, New York ( h e  1'1-emiscs). Llcfciidailt 

Anui-hadiippura Coip. owns, opcrates, and niainlains the building at 399 Washingtoil Sheet. 

Defendant Janet Saiidii'cr owns tlic Preiiiiscs. 

Plnintifi'was working as a house cleancr for d e h d n n t  Saiidilkr, cleaiiiilg the l'ixxiises once 

a week since the siiiiiiiicr of 2004 (Dcpositioii of Etelka Roth, dated May 1 ,  2006, at 21-22, 24). At 

the ti i i i  c CJ f t 11 I: acc i ti cii t , p 1 ai titi ff w as attempt i 11 g to c 1 eaii t 11 c o 11 t s i d e o 1'tli e Lip art in c t i  t win do ws . S 11 c 

stcpped 0 1 1  n wood ledgc, which she clninis ran along Ihe length of the building, to c1c:ui the windows 
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when the wood gave way and brokc. She fkll down to thc groiiiid, siillcriiig two broketi lcgs iiild ii 

broken hip for which she was hospitalized for over two months, and required surgery. She S C C ~ C S  

recovery from thcsc defendants on theories of coniiiioii law negligence, as well as Labor Law $$200, 

202, 240 ( l ) ,  and 241 (6). PlaintXf Leslie Roll1 is her husband, and is sccking loss olconsortiuiii 

dam ages. 

Dcfcndants seek dismissal of the action on several grounds. 'rhcy xser t  that Ihc Labor Law 

provisioiis under which plaintiff Etelka Rod1 seeks rccoveiy do not apply to this five slory huildi ng. 

They also urge that the coii-iiiioii law negligence claim fails as 3 matter of law. They argue that thcy 

had 110 duty to plaintill; that i t  was iinforcseeablc thal plaintiff would i.rse the wood letlgc to stand 

on, t h t  tlic dangcr was opcn and otnioiis, and that therc was no notice to them of ;I dercectivc 

c c) I 1 d i 1 ion. Defend x i  t Sand i ler a 1 so con t ends that p 1 aj 11 t i  ff E tel ka' s actio i i  s w erc the so 1 c pro x i m a t  c 

C ~ L I S ~  ol- tlic accident. 

I n  rcspoiise, plaintiffs coiicede that they do not have claims under the Labor Law, but they 

dispiitc that thc iicgligeiicc claims can be dismissed as a matter of law. They argue tliat the issues 

of foi-esccnbility and comparative iicgligeiicc are triable issues. They maintain that the burdcii of 

rcmoviiig the risk, the wood ledge, was vcry low while thc risk of serious injury sigiiificaiitly 

oulweiglicd the cfforl required to rctiiove it. They hi-ther argue that the doctrine 1-cgarding an opcn 

and obvious ciaiigcr does iiot protect defendants in this action. 

1)ISCUSSION 

'T'lic motions for suiiiiiiat-y judgment arc grantcd only to the extcnl ol'dismissing lllc c l a i n ~  

iinder 1,ahor Law $ $  200, 202, 240 ( 1 )  and 241 (61, set f'orth in 11ic first caiise of action, and is 

otlicrwise denicd. ?'he motion secking additional discoveiy, and i-equeslii~g thal  tlic iiote ofissuc be 
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striclceii from lhe trial calendar is granted only to thc extent that plaintiI‘f‘s are directcd lo servc a 

Suppleiiicntal Bill of Particiilnrs regarding thcir special damages, iiicluding past, present and M u r e  

medical expeiiscs and wages, and to serve a rcsponsc to defendants’ Demand for Collatei-a1 Sources, 

and is othenvisc denied. 

To the cxteiit that tlie coinplaint sccks recovery under tlie Labor Law, plaintiffs have 

coiiccded that this statute docs not apply to this action. Tlic Labor Law scclioiis 202, 240 ( 1  ), a ~ ~ d  

24 1 (61, refel-ciiced by plaintifls, apply to buildings six stories and higlier, and i t  is niidisptitcd that 

[lie I’rcmises h e  was only f ivc stories (see L,ahor Law 3 202 [requiring that hiiildiiig bc six stoi-ics 

0 1 -  niorc] and 12 NYCRR 21.1 and 21 .2 [i-equiring that regulatioiis apply only to biiilelingi niceling 

rcqiiii-emcnts for T h o r  Law $ 202). In addition, it has been held that Labor Law $ 240 ( 1 )  cloes not 

apply lo this routiiic household window cleaning ( Rrowii v Christopher St. Owncrs Corp., 87 N Y 2 d  

938 11 090]). While Labor Law 5 200 is a cociilicatioii of the coiiinioii law duty lo nlaintain a safc 

placc to work, plaiiili l’s concede that they do not havc a Labor Law claim, and, instead, seek 

recovcry under the delciidants’ duties as landowners olthe Premises. Therefoorc, the par1 ofthe first 

C ; I L I S ~  of action in the anieiidcd complaint based 011 violations of the Labor Law is dismissed. 

Tlic first issue lo bc addresscd is tlic defendanls’ duty to plaintiff Etelka. In ordcr to find 

ncgligcncc, here  miis( be ;i breacli o f a  dirty (L)arby v C‘ompaliiiic NLitI. A i r  Fraiicc, 96 N L ” d  343, 

347 [2001]). While a jury deteiiiiines whether aiid to what extcnt a duty was hreaclicd, thc cuurt 

musl first dctennitic if a duty cxists (A). Plaintiff> seek rccovery from both c1efcrid:iiits uiicici- their 

duly as 1:iiidowncrs- defendant S d i f e r  as tlie owner of the apirtmcnt itsclf, iiiid delendant 

Aniirhaciappui~i Corp. ;is the owiier of the building, The Coiirl 01’ Appeals in Tade  v .TAiob (97 

NY2d 165, 168 [2001]) rccciitly articulated the scope of tlic landowner’s duty. It startcd with the 
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rule set lbrtli in Basso v Miller (40 NY2d 233 [ 19761) that “Iandowners owe pcoplc on their property 

a duty of reasonable care to mainlain their property in a safe condition” (Tagle v Jakoh, 97 NY2d 

; i t 168). In  deleil-nining wliclher a duty exists, the court must considel- the reasonable expectations 

of the parties and 01 society (a). The scope of the duty is zovemcd by the hisreseeability 01. tlie 

possible hai-m (d). 

Il’tlie court deteiniines tliat a duty ofcare exists, i t  rcniaiiis for lrial \vli~tIier the prcmises was 

iii ;i reasoiialily safe conclition, whc~hei- defendant was ncgligcnt in not keeping i t  i n  a rcasonably safe 

condition, whetlicr the clcfendant’s iicgligencc was a substantial factor in causing the iiijiirics, 

whethcr the plaintiffs prcsence was loreseeablc, and whethcr plaintiffwas comparatjvely iiegligeiic 

(see MacDonald v City of Schenectady, 308 AD2cl 125 [3d Dept 20031). The Court in Taqlc v 

Jakob llieri weiit mi lo analyze two distinct dutics, ~ h c  duty to rnaintain and tlie duty to warn (97 

NY2d al 168-70). It applied the defense thal thc danger was open and obvious, relicd u p t o n  by 

clcr‘ciidants i n  [he inslant case, only lo thc duty to warir (id. at 169; see Mizell v Brielit Sei-vs., I I X . ,  

- hD3cl - ,2007 WL 685965 [ 1”Dept 20071 [readily observable natiirc ofcondition is j u t  a I ’ ~ t o r  

lo b c  coiisidcred by jury in dccicliiig comparativc h i l t ;  it does not abate duty to ~i ia inlain prciiiiscs 

iii I-easoiiahly safc coiidition]; Westbrook v WII Activities-Cabrera Markets, 5 AD3d 09 [ 1 ‘I Dept 

2004][1ltrty to warn may bc negated by obvious nature, but duty to maintain in rcasonably snfc 

condition is not negatcd, fiictual issirc raised]; Cohcn v Slropwell, Inc,, 303 AD2d 560,  561 -62 [ I “  

Dcpt 20031 [duty to maintain is analytically distinct from duty to waiii, itnd open and obvioiis 

dcfcnse may negatc duty to warn, hut not duly to maintain]; MacDonald v City of Schciiectady, 308 

AD2d at 129 [same]; Orellaiia v Mcrola Assocs., Inc., 287 AD2d 412, 413 [lslL)cpt 20011 [same]; 

Tuttle v Anne LeConcy, liic., 258 AD2d 334 [ l ”  Dcpt 19991 [open and obvious dcfeiisc docs not 
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ticgatc duty to  plaiiitiN, but simply raises tiiablc issues about plaiiitiffs coinparative iiegligenccJ; 

Morgan v Gciiricli, 239 AD2d 91 9 [4"' Dcpt 19971 [rcadily obscrvable dangerous condition is 

rclcvant to issue of plaintiffs comparative fault, but does riot negate duty to keep prcmises 

rcaso ri ab 1 y s a re]), 

In this aclion, plaintiffs arc not simply asserting that defendants l i d  a duly to wani of the 

dangers ol'stcppiiig on tlic wood plank or ledgc. Instead, they also scek recovcry [or dcfeiiciaiits' 

broadcr duty to maintain the Premises in a reasonably sale condition for any person wliosc prescnce 

is reasonably forcsceable. Thcy conteiid that defendants created or permitted a dangerous condition, 

by attaching, or Icaving altachcd, a wood lcdge or plank to the outside ol' tlic tmilcling, dii-ectly 

oirtsiclc the window, :ind, according to plaititiff Elelka's tcstiinony, which ran the ler~gtli ol' t l iu  

building (T)cposition olEtcllca Roth, dated May 1 ,  2006, at 42, 44), with a metal track itmi several 

melal bai-s supporling it (Deposition of Mr. Chouraki, at 16- 17; scc also Exhibit A to Affinnatioii 

of I'ati-ick Daniel Gatti in Opposition [photos]). It was iisecl to hold things such ;is plants, jlower 

pots, aiid watering calls (Etclkn lioth Dcp. at  44-45; Jacobs Dcp. at 14). Plaintilk present proof, 

incl tidi rig lhe testimony of defendant Aiiurliadappura's priiicipal, Gloria Jacobs, that lhe lcdge 01- 

plank had been tlicrc for approxirnately fbur ycars, placcd there by tlic previous apartlimit OWIICI, 

and that dekndaiit AnLirhadappura was awarc of it (Deposition ofGloria Jacobs, dated .1dy I O ,  2006, 

at 14, 17- 18). They fiirlher pi-csent prool'tliat defendaiit Sandifer was also awai-c it W B S  there, aiid 

of ils condition (Snndifer- Dep. at 23-26). This proormiscs an issue offact as wlicther, and to what 

extent, dct'ciidants' duty to maintain their property in it reasonably sale conditio11 was brcached. 

Wlictlicr this wood lcdgc was a dangeroiis coiidition, really turns oii tlic Ibresecability of a risk ol' 

1 I arni . W 11 e t li er i t was fo res ee ab 1 c t 11 31 p 1 ain t i 11; c I can i n g ci e I'en d an t S and i ik r ' s ii p art 111 c t i  t ~ and ;is Iced , 
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according to plaintiff Elelka, to clean the windows (Etelka Roth Dep. at 38-39), which she assei-ts 

S I X  clea~ied i n  the same i i i a i ~ ~ c r   he prcvio~is May (by staiding 011 the wood ledge)( Etellca Roth Dcp. 

at 37) ,  would clean the outside oi‘thc windows by standing on the wood ledge is an issue for 1 i - d  

(;cc Kriz v SC~UIII ,  75 NY2d 25, 34 [ 19891 [foreseeability is subject to varying infercnces, like Ihc 

cliiestioii of negligcnce ilsell; aiid is gencrally for thc fact finder]; Li v Midland hssocs., LLC‘, 26 

AD3d 473, 474 )‘2d Depl20061). 

If  the clcfcndanls had not creatcd the dangcrous condition olthis wood ledge, plainlifls urge 

that, at the least, they had noticc of the dangerous condition of such ledge (E Jacobs Dcp. at 17- 18 

I stating that t h y  wcrc aware that the wood was therc for four years, and that i t  looked extrcinely thin 

and “worn”]; Clhouraki Dep. at 16-1 8 /wood was plywooc-1 with thin metal bars undenncath, and i t  

was i-ottingJ; Sandirei- Dcp. at 23-26 [plywood, laying on inetal rods bc[ween tlie buildiiig aid  the 

building adjacent lo it, wood was “old” aiid “worn”]). Again, this proof raiscs lriablc issues as to 

both dcfendants’ notice of the condition. Should the trier of [act conclude that an unreasonably 

dangerous coridition existed, arid that dcfendaiits had either actual or constructive noticc U T  i t ,  

whether the condition oi’lhc wood was readily observable, and whether it was observed by p l i i i I i t i l T  

who iionctlicless stepped on the wood ledge, arc factors to bc considcrcd by thc juiy in dctermining 

the issue olconiparative h i l t  (see e.g. Mizell v Bright Servs., Iiic.,2007 WL 085905, surm; Cohen 

v Shczpwcll, Inc., 309 AD2d at 561 ; Tuttle v A m c  LeConcy, Inc., 258 AD2d 334, SLIUI-a). 

To the extcnt tliat defendant Sandikr argues that plainliff Etclka was not asked to clean tlic 

windows, poiiitiiig to the cleposition testimony d M r .  Chouraki (Cliour-ah Dep., at I 1 -1  2), tliat r i l so  

is ;1 triable issue, As mentioncd above, plaintiff Etelka testified that she was asked to “take care o r  

tlie windows” by Mr. Cliouraki (Etclka Roll1 Dcp., at 38-39), that lie was paying her additional 
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moncy 10 do so (id. at 39), arid that shc had done them the prcvious May for defendant Sandifcr (id. 

at 36-37). This proof deliionstrates that the issue is in dispule. 

Jt is noted that, in view ofall h e  circumstances, tlic burden of avoiding the risk, h y  rcmoval 

of the wood ledgc outside the windows, which either. served no l ~ q ~ o s e  o r  was there to hold soii~c 

plant pots, is significantly less than tlic likelihood of injury G-om the old, worn and rottcu wood 

placed on some metal supports oulsidc, biit attached to, the building. Accordingly, sirinmary 

j iidgment dismissal of tlic cominon law negligence claim against cither dcfcndaiit is iii3ppi-opriatc 

011 this record. 

Tlic branch of the defe:ndant Anurhadappura Coq>.’s motion for discovery is granted to the 

cxtcnt that plaintiffs are directed to respond to defcndant’s Demand for Collateral Soiirccs, and to 

s e w c  a Supplciiienhl Bill of Particulars, within ten days aItcr service of this order with a copy oIthc 

nulicc of enti-y. Defendant Anui-hadappura Corp. has demonstrated that the Demand was served 011 

pl:iinlifs, a i~d  that plaintiffs have fiiileci to respond. I n  addition, clchidaiit also has demc-)iisli-atcd 

that plaiIitiiTs failed to rcspond to h e  bill of particulars rcquests with regard to special damagcs, 

including present and hturc  medical cxpenscs and lost wages. Thus, plaintilTs are directed to sei-vc 

;I Supplemental Bill 01 Particulars with rcgard to spccial damages. The branch of tlic motion lo 

strilic Ihe Notc of Issuc is denied, the case will remain 011 tlic trial calenctar. Accordingly, i t  is 

ORDERED that motion sequciice number 003 by delk17dant AiiurhadappLira C‘oiy. to strike 

the action fi-om the trial calendar and for discoveIy is granled olily to the cxteiit thal plaintirk are 

directcd to serve a response to the Demand foi- Collateral Sources, and to sci-ve a Supplemental Bill 

o r 1’ ai-1 i c ii 1 a 1‘s w 1 t 11 I-cg aid tu spec i til cl ail 1 ages, i iic 1 ud i 11 g past , p e s  CI 1 t a i d  h i t  i i  re n 1 cd i c 21 1 ex 1’ ens cs 

and lost wagcs, withill ten days after sei-vice of this  order with noticc of enlry; and it is fiirthcr 
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ORDERED that motion scquence tiumber 004 by defendan1 Aiiurhaclappura C‘orp. fbr 

sLiiiii1iai~yjud~:menl is gratitcd only to the extent that tlie Labor Law $ 5  200,202,240 ( l ) ,  and 241 (6) 

claims iii tlie firs1 caiisc ol’actioii arc dismissed, and is othcnvise detiicd; and it is hurthcr 

0 R D E RED that 111 o t i on s equc n ce 11 11 mb cr 00 5 by de fcn dan 1 Sand i fer [or s iiiiiiii at-y .j 11 d g i ~  1 cti t 

is granled only to the extent that the Labor Law $ 5  200, 202,240 ( l ) ,  and 241 (6) claims in tlic first 

c;iiisc of action arc dismissed, and is otliei-wisc denied; and il is fui-thcr 

ORTIERED that the rcmaindei- ol’tlic aclion shall contiiiuc. Howevor, pleaso note that 3s of‘ 

this ilatc this case has bccn trandeelxd to anolher IAS Part. 

This shall constitutc the decision and oi-dcr of lhe court. 

DATED: M A Y  ,2006 
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