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SUPREME C O U R T  OF TH5 STAT'E OF NEW YORK 
C O U N T Y  OF NEW YO2IK: 

---------x 
KATERINA GARC LA-SJOGR1p.I  a n d  F E R N A N D O ,  

P.9R'I' 15 
--------- --- ---- 

P l a i n t i f f s ,  

-against- Index N o . :  110717/20 
PORT IMPERIAL FZZRY CORP a n d  PORT IMPERIAL 
FERRY CORP d / b / a  NEW YORK WATERWAY. 

Defendants. 

_________________-__-- - - - - - - - - - - - - - - - - -  X PORT I M P E R I A L  F E R R Y  C O R P  a n d  FORT I M P E R I A L  
FERRY CORP d / b / a  NEW YOHK WATERWAY, 

'Th i r d - Pa r t y P 1 a 1 n t i E f s , 

- a g a i n s t -  

AMTRAN C O R P ,  and  IC CORPORATION, 

WALTER TOLWB, J: 

T h i r d - p a r t y  D e f e n d a n t s  
------- ------------_----------------x 

By this motion Third-party D e f e n d a n t  IC Corporation (ICC) 

s e e k s  an o r d e r  s e v e r l n g  t h e  t h i r d - p a r t y  complaint. ICC's moti 

is denied. 

This case involves an accident w h i c h  took p l a c e  o n  J u n e  27, 

2005, when P l a i x t l f f  slipped a n d  fell while stepping off of t h e  

s t a l r s  of a b u s .  The bzs  was owned a n d  o p e r a t e d  by T h i r d - p a r t y  

P l a i n t . i f f s  Port lmerial F e r r y  Corp and  Port Imerial F e r r y  Corp 

d / b / a  New York Waterway ( N e w  York Waterway) .  T h i r d - p a r t y  

D e f e n d a n t  ICC manufactures, s e l l s  and distributes busses. 

P l a l n t i f f s  b r o u g h t  suit on August 2, 2005 arid served a bill of 

particulars on Ocrober  13, 2005. 

alleged, i n t e r  a l i a ,  that the Defendants/Third-Party P l a i n t i f f s  

The bill of particulars 
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were n e g l i q e n t  in f a i l l n g  to provide handrails to f a c i l i t a t e  

e x i t i n g  t h e  b u s .  

The T h i r d - p a r t y  Defendan t s  a r g u e  that, in contrast to 

Plaintiff's vigorous prosecution, t h e  T h i r d - p a r t y  P l a i n t i f f s  are 

g u i l t y  of inc ,h:cusable  delay by commencing a Third Party actson on 

December 21, 2006, n e a r l y  16 monrhs after the action was started. 

They f u r t h e r  21rgue that the T h i r d - p a r t y  claims should be s e v e r e d  

to avoid prejudice occasioned by the d e l a y .  Third-party 

P l a i n t i f f s  a r g u e  that ICC c a n n o t  show p r e j u d i c e  a n d  L h a t  the 

T h i r d - p a r t y  a c t i o n  should not be severed because there are common 

f a c t s  and  l e g a l  issues which should be tried t oge ' t he r .  

Discussion 

Severance  s h o u l d  be u s e d  sparingly and is inappropriate 

absent a s h o w i n g  t h a t  a party's substantial rights would be 

prejudiced. (Sna r l l ev  v .  Callanan, 54 NY2d 52 [ 1 9 E i l ] ) .  Even if a 

t h i r d  p a r t y  action is commenced with d e l a y ,  t h e  mere d e l a y  absent 

a showing of p r e j u d i c e  is insufficient to support severance. 

(Wilson v. C i t - v ,  1 A D 3 d  157 [l'' Dept  20031). 

n o t  be f a v o r e d  when there are common issues of f a c t  and law a n d  

the issues are inextricably interwoven. 

Severance s h o u l d  

Here, ICC contends t h a t  it will be prejudiced because it 

w i l l  n o t  have  sufficient discovery at t h e  time of trial. 

However, t h e  i n s p e c t i o n  of t h e  b u s  and Plaintiff's deposition 

were only r e c e n t l y  s c h e d u l e d ,  and on the return d a t e  of this 
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motion t h e  court d i r e c t e d  I C C  to depose the P l a i n t i f f  a n d  ask t h e  

same questions as st s o u g h t  in t h e  interrogatories. 

T h e r e  a r e  corn~on issues of f ac r  and law that are interwoven. 

P l a i n t i f f s  c l a i m  t h a t  Ms. G a r c i a  f e l l  OR a b u s  owned by Port 

Irnerial  becacze the handrail was n o t  p r o p e r l y  maintained. T h i r d -  

Party P l a i n t i f f  a r g u e s  +chat at the b u s  inspection P l a i n t i f f s  

e x p e r t  focusecl cr, t h e  a n d  placement r a t h e r  t h a n  maintenance. 

problem. In h s t n  cases, the issue is the handrail and w h e t h e r  

the maintenance o r  d e s i g n  was the cause of P l a i n t i f f s ’  a c c i d e n t .  

Moreover, t he  c o u r t  h a s  not set a trial d a t e  for this action a n d  

w i l l  not do so until it appears t h a t  s u f f i c i e n t  discovery is 

p r o v i d e d .  

Based on che f o r e g o i n g ,  since ICC has n o t  established 

pre judi .ce  a n d  s i n c e  b o t h  actions i n v o l v e  common i s sues  of fact 

a n d  l a w ,  I C C ‘ s  rnrJtlon to s e v e r  is d e n i e d  in its e n t i r e t y .  

Accordingly, it is 

O R D E R E D  t h a t  ICC’s motion to dismiss or sever the Third- 

P a r t y  Complaint is d e n i e d  in its e n t i r e t y .  

C o u n s e l  for the p a r t i e s  a r e  d i r e c t e d  to appear ,  a s  

scheduled, f o r  a s t a t u s  c o n f e r e n c e  on May 11, 2007 at 11:OO a . m .  

i n  room 335 at 60 Centre S t r e e t .  
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