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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT:; KAREN $. SMITH PART __44

Justice

In the Matter of the Application of

CELIA NORIEGA, INDEX NO. 401315/06
Petitioner,
MOTION DATE _ 9/29/06_
-V -
MOTION SEQ. NO. __ o001

SHAUN DONOVAN, as Commlssloner of the New
York Clty Department of Housing Preservation MOTION CAL. NO.
and Development,

Respondent.
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Cross-Motion: [] Yes M No T oo

Petitioner Cella Norlaga’s Article 78 petition Is granted for the reasons stated _hora fully below.

Petitioner brought the instant petition pursuant to Article 78 of the CPLR, seeking an ordSr,J_ ¥ 'r;verslng
respondent’s termination of petitioner’s participation in the Section 8 Housing Cholce Voucher P%m (“Section
8") without prior written notice; 2) reversing respondent’s determination notto restore petitioner’s Sectlon 8
benefits retroactive to June 1, 2000; 3) reversing respondent’s determination decreasing petitioner's monthly
rent subsldy to $0.00; 4) directing respondent to Inmediately réstore petitioner’'s beneflts retroactive to June 1,
2000; 5) directing that petltioner tenant's portlon’of the rentbe $111.00 from June 1, 2000; and 6) directing
respondent to refraln from terminating or suspending petitioner's Sectldn 8 benefits without prior notice and an

FOR THE FOLLOWING REASON(S):

opportunity to be heard. Rather than answering the petition, respondent cross-moved to dismiss the petition and
remand it to the agency for an Informal hearing on petitioner's eligiblilty to recelve Saction 8 housing subsldies,
arguing that it Is preferable for the Issue to be heard first at the administrative level. This Court denied
respondent’s motlon and ordered It to answer the petition in an Interim order dated November 30, 2006.
Subsequently, respondent flled a motlon to vacate the Interim order or, In the alternative, seeking leave to appeal
same, the motion was denled by declslon and order dated March 15,2007, and respondent was agaln directed
to answer the instant petition, which It did.

Petitionerls an elderlyworhan who has participated in Sectlon 8 housing since 1986, In 1999, petitioner's

son moved Into her apartment and she notifled respondent of the change in household income through

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

submisslon are-certification form that same year. Respondentclalms It sent a letter dated April 11,2000 and

again on October 18, 2000, coples of which respondent submitted, Informing petitloner that her housing
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assistance payment was reduced to $0.00 based on her 1999 re-certiflcation Informatlon. Specifically,
respondent claims thafpétltloner's son’s presence In the home Increased her “family income” to such an extent
that she no longer qualified for Section 8 beneflts. Petitloner denies that she received the letters, and the
October 18, 2000 letter submltted by respondent is not signed orfllled out entirely. In 2002, approximately two
years after respondent claims It had terminated her benefits, petitioner recelved a re-certification form, which she
completed and retumed to respondent. Petitioner states thatbacause she did notreceive the letters respondent
claims It sent her In 2000, and the next correspondence from respondent was the re-certification form in 2002,
she was unaware of any changes In her housing assistance payment. Itis undisputed that the landlord no\)er
notified petitioner that he had stopped recelving payment from respondent; In fact, while both the April and
October 2000 letters allegedly sent to petitioner state that they were also sent to the landlord, the landiord denies
receiving them or any other notice that petitioner's benefits had been terminated or reduced to $0.00. In 2005,
ner landlord served a rent demand notice, demanding that she pay $27,114 for back rent dating to at least 2000.
Petitloner contacted respondent and, according to petitioner, discovered for the first time that respondent had
notbeen paying the landlord her housing aﬁslstance payments for approximately five years. Infact, respondent
informed patitioner that she was removed froh the systermn entlrely 180 days after respondent stopped paying
petitioner’s Section 8 subsidy back In 2000. The landlord subsequently commenced a summary nonpayment
proceeding to racover the back rent and petltioner faces potentlal eviction.

Judiclal review of an administrative determination brought on by an Article 78 proceeding is limited
to the evaluation of whethor such determinatlon Is consistent with lawful procedures, whether it Is arbltrary
or capriclous, and whetheritis a reasonable axarcise of the agency’s discretion. (Matter of Pell v. Board of
Educatlon of Union Froe School Dlstrlgt 34 NY2d 222 [1974]). The Court of Appeals has defined an
adminlstrative agency’s actionto be arﬁltrary and capriclous if the action “Is without sound basls in reason
and Is generally taken without regafd to the facts.” (/d. at 231). The agency’s determination will be found to
have a rational basis where Itis “supported by proof sufficient to satisfy a reasonable [person], of all the facts
necessary to be proved In order to authorize the determination. (Matter of Weberv. Town of Cheektowaga,
284 NY 377 [1940]; see also Park East Land Corporation v. Finkelsteln, 299 NY 70 [1949] [the administrative
agency’s determination will not be disturbed if it has supportin the record, has a reasonable baslis In law, and
is not arbltrary or capriclous)).

The Section 8 subsidy program Is a Federal program and |s governed by 24 CFR 982 et seq. Sactlon
982,555 confers upon Sectlon 8 particlpants the right to an Informal hearing under some circumstances and
prescribes the notice which must be given to particlpants In such circumstances:

(a) When hearing is requlired.
(1) APHA [public housing agency] must glve a participant famlly an opportunity for an
informal hearing to consider whether the following PHA declslons relating to the Individual
circumstances of a participant family are in accordance with the law, HUD regulations and
PHA policles:
(i) Adetermination of the famlly’s annual or adjusted Income, and the use of such
Income to compute the housing assistance payment. '
(2) In the cases described in paragraph[ ] (a)(1) . . . of this sectlon, the PHA must glve the
opportunity for an Informal hearing before the PHA terminates housing assistance
payments for the family under an outstanding HAP [housing assistance payment] contract.

LA N ]
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(c) Notice to family.
(1) In the cases described In paragraph[ ] (a)(1) . . . of this sectlon, the PHA must give the
family prompt written notice that the family may request a hearing. The notlce must:
(I) Contaln a brief statement of reasons for the declslon,
(ll) State that if the family does not agree wlith the declsion, the family may request
an Informal hearlng on the decislon, and
(lll) State the deadline for the family to request an Informal hearing.

(Emphasis added).

Plaintiff seeks an order nullifying the determinatlon of respondent to reduce her HAP subsidy to
$0.00, effoctlvely terminating her Sectlon 8 benefits, contending that she did not recelve the Aprll or
October 2000 letters notifying her of the reduction, and that respondent’s fallure to provide notice of the
right to request an Informal hearing, pursuant to 24 CFR 982.555(c) Is not “conslstent with lawful
procedures” and Is arbitrary or capriclous. (See Matos v. Hernandez, 2005 NY Slip Op 52188U [Sup. Ct.,

~NY Co. 2005]).

In its answer, respondent does not claim that it provided the requisite notice to petitioner hor does
it submit a copy of any such notice. Rather, respondent claims that the Aprll and October 2000 letters,
antitled “Notice of Recertlfication,” informed petitioner that her beneflts had been reduced to zero and,
therefore, that she was or should have been aware of the termination. However, both petitioner and her
landlord aver that neither letter was i'ecelved and respondent does not provide any evidence that the letters
were malled; the October 2000 letter, in fact, is not signed and some Information Is left blank. In addition,
24 CFR 982.555(c) Is not satlsfled by notifying a Section 8 particlpant that his or her benefits have been
terminated; rather respondent was obliged to send a specific notification of terminatlon, dellneating the
basls for terminatlon, explalning that a hearing was avallabio to challenge the terminatlon, gpd)ho deadline
by which petitioner must request such a hearing. Under the expliclt terms of the regulations,these notice
requirements must be fulfilled by respondent prior to terminating or reducing a Section 8 p4tlclpant's
benefits. Having failed to comply with the notice requirements of 24 CFR 982 et seq., respondent’s
terminatlon of petitioner’'s housing subsldy was arbitrary and capricious, an abuse of discretion, and In
violatlon of lawful procedure and, therefore must be annulled. (See Fair v. Finkel, 284 AD2d 126, 129 [1*
Dept. 2001]; Matos v. Hernandez, 2005 NY Slip Op 52188U [Sup. Ct. NY Co. 2005]; Almonte v. Roberts,
NYLJ, Dec. 1, 1999, p. 34 col. 2 [Sup. Ct. Queens Co.]).

Whille petitioner argues that respondent’s initlal determination that petitloner no longer qualified
for a housing subsldy was also arbitrary or capriclous, this issue Is not ripe for judiclal review at this time.
As respondent’s termination of petitioner’s benefits is annulled for fallure td comply with applicable
Federal regulations, respondent must reinstate petitioner's benefits, retroactive to the date of the initial
termination and at the same rate provided prior to such termination. If, after petitioner's benefits are
restored, respondent wishes to pursue termination at that time, respondent must comply with the notice

requirements of 24 CFR 982.555 and all other applicable laws and regulations. At that time, if petitioner

L As respondent “réduced” petitioner’s benefits to $0.00, thereby

terminating her participation in the Section 8 program 180 days thereafter,
the Court does not make a distinction when referring to its actions as a
reduction or as a terminatiomn.
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wishes to challenge the determination of respondent, she may do so pursuant to Article 78 of the CPLR.

Accordingly, It Is
ADJUDGED that respondent’s declslon to terminate petitioner’'s benefits is vacated and annulled;

and it is further
ADJUDGED that respondent’s decislon to reduce petitioner’s rental subsidy to $0.00 Is vacated and

annulled; and it is further

ORDERED that respondent Is directad to restore petitioner’s Section 8 housing benefits retroactive
to June 1, 2000 at the level provided for prior to respondent’s reductlon or termination of said benefits,
within 20 days after the service of the judgment to be entered hereon.

This constlitutes the decision and ]i.ldgment of the Court.

obtain entry, counsal or authorized representative must

appear In
1418), person at the Judgment Clerk's Desk (Room

<o

Hon. Karen S. Smith, J.s.C.

Dated: May 2, 2007
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