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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KAREN $. $MITH 
Jus tlce 

PART 44 

in the Matter of the Application of 
CELiA NORIEGA, 

Petltioner, 
INDEX NO. 401 31 5/06 

MOTION DATE 91291[)6 

MOTION SEQ. NO. 001 
- v -  

SHAUN DONOVAN, as Cornmlssioner of the New 

and Development, 
York Clty Department of Housing Preservation MOTION CAL. NO. 

Respondent. 

The following papers, numbered 1 to 

Notice of Petltlon - Affldavlts - 
Notice of Cross-Motion 

Opposlng Affidavit 

Verlfied Answer 

PAPERS NUMBERED 

Cross-Motion: 0 Yes 4 No 

Petitioner Cella Noriega’s Artlcle 78 petitlon is granted for the reasons stated more fully below. 

Petitioner brought the Instant petition pursuant to Artlcle 78 of the CPLR, seeklng an o&, &verslng 

respondent‘s temlnatlon of pelitlonet‘s participation in the Sectlon 8 Houslng Cholce Voucher Pr m (“Section 

8”) without prior written notice; 2) reversing respondent‘s detennlnation not to restore petit t oner’s Section 8 

beneflts retroactive to June 1,2000; 3) reverslng respondent’s determination decreasing petitlonets monthly 

rent subsldy to $0.00; 4) dlrectlng respondent to Immedlately restore petltloner‘s beneflts retroacthre to June I, 

2000; 5) dlrectlng that petitloner tenant’s portlon of the rent be311 1.00from June 1,2000; and 6) dlrectlng 

respondent to refraln from terminating or suspending petltloner’s Sectlon 8 benefltswithout prior notice and an 

opportunity to be heard. Rather than answerlng the petltlon, respondent crossmoved to dlsmlss the petition and 

remand it to the agencyfor an Informal hearlng on petltloner‘s eiiglbllity to recetvs Section 8 houslng subsldles, 

arguing that It Is preferable for the issue to be heard flrst at the administrative level. This Court denied 

respondent’s motion and ordered It to answer the petition in an interlm order dated November 30,2006. 

Subsequently, respondentflled a motion tovacate the Interim orderor, In the aitematlve, seeking leave to appeal 

same; the motion was denied by decision and order dated March 15,2007, and respondent was again directed 

to answer the Instant petltlon, whlch It dld. 

Petitioner is an eiderlywoman who has partlcipated in Section 8 houslng slnce 1986. In 1999, petltloner‘s 

son moved Into her apartment and she notified respondent of the change In household lncame through 

submission a re-certification form that same year. Respondent clalms it sent a letter dated April 11,2000 and 

agaln on October 18,2000, copies of which respondent submltted, informlng petitloner that her housing 
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asslstance payment was reduced to $0.00 based on her 1999 re-certlflcatlon Information. Speciflcally, 

respondent cialms thatpetitloner’s son’s presence In the home increased her ‘Yamfly income” to such an extent 

that she no longer qualified for Sectlon 8 benefits. petitioner denles that she recefved the letters, and the 

October 18,2000 letter submitted by respondent is not slgned orfliied out entirely. In 2002, approxlmatelytwo 

years after respondent clalms It had terminated her benefits, petltloner recehred a re-certlflcatlon form, which she 

completed and returned to respondent. Petitioner states that because she did not receive the letters respondent 

clalms it sent her in 2000, and the nextcomespondencefrom respondent was the re-certlflcation form in 2002, 

she was unaware of any changes In her houslng assistance payment. It Is undisputed that the landlord never 

notlfled petltloner that he had stopped receiving payment from respondent; In fact, while both the April and 

October 2000 letters allegedly sent to petltloner state that theywere also sent to the landlord, the landlord denles 

receiving them or any other notlce that petitioner‘s beneflts had been terminated or redUGed to $0.00. in 2005, 

her landlord sewed a rent demand notlce, demanding that she pay$27,114for back rent dating to at least 2000. 

Petitioner contacted respondent and, according to petitioner, dlscovered for the flrst tlme that respondent had 

not been paying the landlord her housing asslstance paymentsforappmxlmatelyflve years. In fact, respondent 

Informed petitioner that she was removed from the system entlrely 180 days after respondent stopped paylng 

petitloner‘s Section 8 subsidy back In 2000. The landlord subsequently commenced a summary nonpayment 

proceeding to recover the back rent and petitioner faces potential eviction. 

Judiclai review of an admlnlstrative detemlnatlon brought on by an Artlcle 78 proceeding is limited 

to the evaluation of whether such determlnatlon is consistent with lawful procedures, whether It Is arbitrary 

or capricious, and whether it Is a reasonable exerclse of the agency’s dlscretlon. (MatterofPellv. Boardof 

Educatlon of Unlon Free School D/str$t, 34 NY2d 222 [1974]). The Court of Appeals has defined an 

adminlstrathre agency’s actlon to be &traryand caprlclous if the actlon “is without sound basis in reason 

and is generally taken without re d to thefacts.” (Id. at 231). Theagency’sdetermlnatlon wlll be found to 

have a ratlonal basls where it 1s“supported by proof sufflclent to satldya reasonable [person], of ail the facts 

necessary to be proved in order to authorize the determination. (MatteroWeberv. Town of Cheektowage, 

284 NY 377 [1940]; seealsoParkEastLandCorporatlon v. Flnkelsteln, 299 NY 70 [I9491 [the admlnlstrative 

agency’s determlnatlon will not be disturbed if It has support in the record, has a reasonable basls In law, and 

is not arbitrary or caprlclous]). 

f .  

# 

The Section 8 subsidy program is a Federal program and is governed by24 CFR 982 etseq. Section 

982.555 confers upon Section 8 partlclpants the rlght to an informal hearlng under some clrcumstances and 

prescribes the notlce which must be given to participants in such circumstances: 

(a) When hearing is requlred. 
(1) A PHA [public houslng agency] must glve a partlclpant family an opportunity for an 
Informal hearing to conslderwhether the foiiowlng PHAdeclslons relatlng to the individual 
clrcumstances of a participant family are In accordancewlth the law, HUD regulations and 
PHA poilcles: 

(i) Adetermlnation of thefamiiy’s annual or adjusted Income, and the use of such 
Income to compute the houslng asslstance payment. 

* * t  

(2) In the cases described In paragraph[ ] (a)(l) . . . of thls section, the PHA must glve the 
opportunity for an Informal hearlng before the PHA terminates houslng asslstance 
payments for the family under an outstanding HAP [housing asslstance payment] contract. 

* * *  
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(c) Notlce to family. 
(1) In the cases descrlbed In paragraph[ ] (a)(l) . . . of this sectlog,’the PHA must give the 
famlly promet writt en notlce that the family may request a hearing. The notlce must: 

( I )  Contain a brief statement of reasons for the declslon, 
(11) State that If the family does not agree wlth the declslon, the famlly may request 
an informal hearlng on the decision, and 
(111) State the deadllne for the family to request an Informal hearing. 

(Emphasis added). 

Plaintiff seeks an order nulllfylng the determlnatlon of respondent to reduce her HAP subsldy to 

$0.00, effectively terminating her Section 8 benefits, contending that she did not recelve the Aprll or 

October 2000 letters notlfylng her of the reduction, and that respondent’s failure to provide notice of the 

right to request an Informal hearing, pursuant to 24 CFR 982.555(c) Is not “conslstent with lawful 

procedures” and Is arbitrajl or caprlclous. (See Matos v. Hernandez, 2005 NY Sllp Op 52188U [Sup. Ct., 

NY Co. 20051). 

In Its answer, respondent does not claim that it provlded the requisite notlce to petitioner nor does 

It submlt a copy of any such notice. Rather, respondent claims that the Aprll and October 2000 letters, 

entitled “Notice of Recertlflcatlon,” informed petltloner that her benefits had been reduced to zero and, 

therefore, that she was or should have been aware of the termlnatlon. However, both petitioner and her 

landlord aver that neither letter was received and respondent does not provide any evidence that the letters 

were malled; the October 2000 letter, In fact, IS not slgned and some lnformatlon Is left blank. In addition, 

24 CFR 982.555(c) Is not satlsfied by notlfylng a Section 8 participant that his or her beneflts have been 

terminated;’ rather respondent was obliged to send a specific notlflcatlon of termlnatlon, dellneating the 

basis for termlnatlon, explalnlng that a hearing was avallable to challenge the termlnatlon, y d  hs deadline 

by whlch petitioner must request such a hearlng. Under the explicit terms of the regulatlons these notice 

requlrements must be fuifliied by respondent prlor to terminating or reducing a Section 8 d rtlclpant’s 

benefits. Havlng failed to comply wlth the notlce requirements of 24 CFR 982 e l  seq., respondent’s 

termlnatlon of petitioner’s houslng subsldy was arbitrary and caprlclous, an abuse of discretion, and In 

violatlon of lawful procedure and, therefore must be annulled. (See Falr v. Flnkel, 284 AD2d 128,129 [l’t 

Dept. 20011; Matos v. Hernandez, 2005 NY Sllp Op 52188U [Sup. Ct. NY Co. 20051; Almonte v. Roberts, 

NYLJ, Dec. 1,1999, p. 34 col. 2 [Sup. Ct. Queens Co.]). 

t 

Whlle petltloner argues that respondent’s lnitlal determlnatlon that petltloner no longer qualified 

for a houslng subsldy was also arbitrary or caprlclous, this Issue Is not ripe for Judlclal review at this tlme. 

As respondent’s termination of petitloner’s benefits Is annulled for fallure to comply wlth appllcable 

Federal regulations, respondent must reinstate petltloner’s beneflts, retroactive to the date of the initial 

termination and at the same rate provlded prlor to such termlnation. If, after petitloner’s beneflts are 

restored, respondent wlshes to pursue termlnatlon at that time, respondent must comply wlth the notlce 

requirements of 24 CFR 982.555 and ail other applicable laws and regulations. At that tlme, If petltloner 

As respondent “reduced” petitioner’s benefits to $0.00, thereby 
terminating her  participation in t h e  Section 8 program 180 days thereafter, 
the Court doeB not make a distinction when referring to ita action~l a0 a 
reduction or a8 a termination. 

1 
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wishes to challenge the determination of respondent, she may do so pursuant to Article 78 of the CPLR. 

Accordlngly, It Is ’* 
ADJUDGED that respondent’s declslon to terminate petitioner’s benefits is vacated and annulled; 

ADJUDGED that respondent’s declslon to reduce petltloner’s rental subsldy to $0.00 Is vacated and 

ORDERED that respondent Is dlrected to restore petltloner‘s Section 8 houslng benefits retroactlve 

and It is further 

annulled; and it is further 

to June I, 2000 at the level provided for prlor to respondent’s reductlon or termination of said benefits, 

withln 20 days after the servlce of the judgment to be entered hereon. 

This constltutes the decision and judgment of the Court. 

Dated: May 2,2007 
Hon. Karen S. Smith, J.S.C. 

Check one: FINAL DISPbSITION 17 NON-FINAL DISPOSITION 
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