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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE PATRI Cl A P. SATTERFI ELD |A Part 19
Justice
X | ndex
MERRI SA HAKI M Nunber 13920 2004
Pl aintiff, Mbti on
Dat e Decenber 20, 2006
- agai nst -

Mbt i on

WASHI NGTON MUTUAL BANK, Cal. Nunber 17

Def endant .

The follow ng papers nunbered 1 to 10 read on this notion by
def endant Washi ngton Miutual Bank for an order granting sunmary
j udgment di sm ssing the conpl aint.

Paper s
Nunber ed
Notice of Motion - Affirmation - Exhibits (A-V) ...... 1-5
Suppl emental Affirmation .............. .. ... . ... ...... 6- 8
Menorandum of Law . ...
Qpposi ng Menorandum of Law Affidavit-Exhibits (A-Q .. 9-10

Reply Memorandumof Law ........... ... .. .. .. .. ... ...

Upon the foregoing papers it is ordered that this notion is
determ ned as foll ows:

Plaintiff Merrisa Hakim commenced this action on July 13,
2004, and alleges in her first, second and third causes of action
that defendant Washington Mitual Bank violated the Famly and
Medi cal Leave Act (29 USC § 2614 et seq.). In her fifth and
sixth causes of action, plaintiff alleges that the defendant
di scri m nat ed agai nst her by failing to reasonably acconmodate, and
firing her for a nedical disability, in violation of the
Human Ri ghts Law (Executive Law 8 296), and the City Human Ri ghts
Law (Admi ni strative Code of the City of New York § 8-101 et seq.).
Plaintiff seeks to recover back pay, front pay, all benefits,
damages for enotional distress, punitive danages, attorneys’ fees
and costs, and an offer to reinstate her to her position as a bank
teller.
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On July 30, 2004 plaintiff renoved this action to the
United States District Court for the Eastern District of New York,
and defendant served its answer on August 6, 2004, and interposed
14 affirmative defenses.

On January 5, 2005 the parties filed a stipulation in federal
court, dismssing the first, second, and third causes of action,
and remandi ng the fourth and fifth causes of action to this court.
The parties have conpleted discovery and the note of issue was
filed on June 30, 2006. Def endant has tinely noved for summary
j udgnent, pursuant to CPLR 3212(a).

Plaintiff Merrisa Hakimall eges that defendant discrimnated
agai nst her on the basis of disability by failing to acconmobdate
her and termnating her enploynent. In June 2001, plaintiff
commenced working for the Dine Savings Bank as a part-time bank
teller at a branch in Seaford, New York. The Di ne Savings Bank
thereafter nerged with Wshington Mitual Bank. In May 2002,
plaintiff obtained a transfer, as a full-tinme teller, to a branch
in Forest Hlls, New York. At her deposition, plaintiff testified
that on June 11, 2002, she was off from work and went to her
doctor, as she felt dizzy and was concerned about a mark on her
face. The doctor diagnosed her as anem c, and determ ned that the
mar k on her face was Herpes Sinplex. Plaintiff testified that she
had been di agnosed as having anem a a few years earlier, and that
it “cones and goes.” Plaintiff stated that her doctor told her to
take a few days off fromwork in order to rest, and that she took
medi cation for three or four days to treat her Herpes Sinplex. Her
doctor gave her a nedical note for the period of June 11 to

June 22, 2002. On June 12, 2002, plaintiff telephoned
Chri stopher Lindsey, the Assistant Branch Mnager, and told him
that she was ill and needed to take a few days off from work in

order to rest. She testified that on either June 13 or June 14,
she tel ephoned the bank and sought to speak to M. Edwards, the
Branch Manager, but that M. Lindsey told her that Edwards woul d
not speak to her unless she was com ng back to work. She stated
t hat she was not given an opportunity to expl ain why she was unabl e
to immediately return to work. Shortly thereafter, M. Hakim
t el ephoned M. Edwards and when asked if she was com ng back to
wor k, she said “no”, she could not conme back. She testified that
she informed M. Edwards that she had a doctor’s note, but was not
given an opportunity to give the note to her enployer when she
returned to work. Ms. Hakim alleges in her conplaint that she
returned to work on June 22, 2002, but testified that she returned
to work on June 24, 2002, at which tinme she was term nated.
Plaintiff testified that she was told that she was term nated for
i nsubor di nati on. The termnation notice submtted by plaintiff
states that she was term nated due to unsatisfactory performnce.
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Def endant now seeks summary judgnment di sm ssing the conpl ai nt
and asserts that plaintiff cannot establish a discrimnation claim
as a mtter of law, as she never inforned it that she had
contracted Herpes Sinplex or that she suffered from any nedica
condi tion, and never requested an accommodati on for a known nedi cal
condition or disability.

Def endant further asserts that plaintiff was term nated for
repeated balancing errors, a legitimate and non-discrimnatory
reason. Plaintiff testified that during the course of her
enpl oynent as a bank teller, she received and understood that she
was required to fol |l owWashi ngt on Mutual ’ s Bal anci ng St andar ds, and
knew that the failure to adequately perform bal anci ng standards
couldresult incorrective action, including termnation. Plaintiff
received training as regards the Bal anci ng Standards and testified
that cash woul d be entrusted to her, balanced daily and secured in
the vault as soon as possible after bal ancing. Plaintiff’s
testinmony and the docunmentary evidence submitted herein establish
that during the tinme she was enployed at the Seaford branch she
received a witten warning on Septenber 17, 2001 from her then
supervi sor, Barbara Romano, for having eight teller differences
(over $10.00 and $340.00 in shortages). The war ni ng docunent ed
t hese differences, repeated the instructions given to her to wite
break-downs for all cash transactions, and to check the backs of
all checks for signatures and account nunbers, and her failure to
consistently do this. This warning stated that her next difference
over $10.00 would result in a final warning. On Cctober 16, 2001,
plaintiff’s register was short $299.00, and she was given a final
war ni ng and her probationary period was extended to Decenber 17,
2001. After plaintiff transferred to the Forest Hills Branch, she
received a witten Performance | nprovenent Notice on May 31, 2002
for nunmerous teller differences that occurred on April 26 (over
$290.00), May 6 (short $144.00), May 7 (short $70.00, and $44. 00
recovered), and My 17, 2002 (short $100.00 when she gave a
custoner too nuch noney). Plaintiff confirmed the accuracy of
these anpbunts in a Teller Difference Check-Of List dated April 26,
2002, and Teller Difference Recap fornms dated April 26, May 7, 17
and 30, 2002. The May 31, 2002 Performance |nprovenent Notice
detailed these teller differences which totaled $579.00 in
unl ocated cash. This warning stated the procedures plaintiff was
required to follow for counting cash taken fromthe draw, and for
making change for a custonmer, and stated that “lImediate
satisfactory perfornmance i s required, and nust conti nue thereafter.
Pl ease understand that failure to remedy the problemmy result in
further performance counseling or termnation of enploynent.”
Plaintiff was also provided with Washington Mitual’s Bal ancing
Standards on May 31, 2002. Between June 1 and June 11, 2002
plaintiff worked a total of 11 days, during which tinme she recorded
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out ages over $10.00 in five days for a total of $2,052.04 out of
bal ance — on June 3 she was over $479.00, on June 4 she was short
$352. 00, on June 6 she was short $100.00, on June 7 she was over
$571.00, and on June 8 she was short $550.04. Pl aintiff
acknow edged t hat t he Bal anci ng Performance Log accurately refl ects
the differences she had between June 1 and June 11, 2002 in the
anmount of $2, 052. 00.

In order “[t]o establish its entitlenent to sumary judgnent
in[a] ... discrimnation case, a defendant nust denonstrate either
the plaintiff’s failure to establish every el enent of intentional
di scrimnation, or, having offered legitinmate, nondiscrimnatory
reasons for its challenged actions, the absence of a material issue
of fact as to whether the explanations proffered by the defendant
were pretextual” (DelPapa v Queensborough Conmmunity Coll.
27 AD3d 614 [2006]; Cesar v Highland Care Cr., I nc.,
2007 NY Slip Op 1063, 2007 App Div LEXIS 1482 [2007]; see Forrest
v Jewish Guild for the Blind, 3 NY3d 295, 305 [2004]; Ferrante v
Anerican Lung Assn., 90 NY2d 623, 632 [1997]; Rommey v New York
Cty Tr, Auth, 8 AD3d 254 [2004]).

To state a prima facie case of enploynent discrimnation due
to a disability under Executive Law 8 296, and Adm ni strative Code
of the City of New York 8§ 8-107, a plaintiff nust show that he or
she suffers froma disability and that the disability engendered
t he behavi or for which he or she was discrimnated against in the
terms, conditions, or privileges of his or her enploynent (see
Matter of MEniry v Llandi, 84 Ny2d 554, [1994]; Pinentel v
Gtibank, N. A, 29 AD3d 141 [ 2006]; Thide v New York State Dept. of
Transp., 27 AD3d 452, 453, [2006]; Timashpolsky v State Univ. of
N. Y. Health Science Center at Brooklyn, 306 AD2d 271, 272,[2003],
lv denied 1 NY3d 507 [2004]). The term*“disability” is defined as
“physical, nedical or nental inpairnents that do not prevent the
conplainant fromperformng in a reasonabl e manner the activities
involved in the job.” (Penbroke v New York State Ofice of Court
Adm n., 306 AD2d 185 [2003], <citing Executive Law § 292
former [21]). If the plaintiff succeeds in establishing a
prima facie case, the burden of proof shifts to the enployer to
denonstrate that the disability prevented the enployee from
perform ng the duties of the job in a reasonabl e nanner or that the
enpl oyer's action was notivated by legitimte nondiscrimnatory
reasons (see Matter of McEniry v Landi, supra, at 558; Ti mashpol sky
v _State Univ. of N Y. Health Science Center at Brooklyn, supra,
at 272). If the enployer establishes that it had wvalid
nondi scrimnatory reasons for its action, the burden shifts back to
the plaintiff to raise a triable issue of fact as to whether the
stated reasons were pretextual (see Cooks v New York Gty Tr.
Auth., 289 AD2d 278 [2001]).
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The Human Rights Law defines the term “disability” as “a
physi cal, nmental or nedical inpairnment resulting from anatom cal,
physi ol ogi cal or neurological conditions which prevents the
exercise of a normal bodily function or is denonstrable by
medi cally accepted clinical or |aboratory diagnostic techniques”
(Executive Law 8§ 296[1]). The Human Rights Law nakes clear,
however, that it only applies to “disabilities which, upon the
provi sion of reasonable acconmmpbdations, do not prevent the
[plaintiff] fromperformng in a reasonable manner the activities
involved in the job or occupation ... held” (Executive Law
8 292[ 21]; Burton v Met ropolitan Transportation Cor p.
244 F Supp 2d 252 [2003]; see also Fama v Anerican International
G oup, Inc., 306 AD2d 310 [2003], |[v denied 1 NY3d 508 [2004];
G aquinto v New York Telephone Co., 135 AD2d 928, 929 [1987],
lv denied 73 Ny2d 701 [1998]; accord Matter of Schmtt v Kiley,
124 AD2d 661, 662[ 1986], |v denied 69 Ny2d 612 [1987]). Moreover,
pursuant to the statute, “a reasonabl e accommbdati on” is an action
t aken by an enpl oyer that permts the di sabl ed enpl oyee “to perform

in a reasonable nmanner the activities involved in the
job ... provided, however that such actions do not inpose an undue
hardshi p on the busi ness” (Executive Law 8§ 292 [21-e]). “A claim

of disability discrimnation arising fromdi scharge of an enpl oyee
based on failure to accommpdate is not made out unless the
enpl oyee’ s request for a reasonabl e accommpdati on has been deni ed
by the enployer” (Anyan v New York Life Ins. Co., 192 F Supp 2d 228
[2002], affd 2003 US App LEXIS 13786, 2003 W. 21523167 [2003];
accord Mazza v Bratton, 108 F Supp 2d 167, 176 [2000], affd
2001 US App LEXIS 6185, 2001 W 363513 [2001]; Brown v
Triboro Coach Corp., 153 F Supp 2d 172, 186 [2001]; dark v
New York State Electric & Gas Corp., 67 F Supp 2d 63 [1999]).

An enpl oyer cannot have di scrim nated agai nst an enpl oyee on
the basis of a known disability where the enployer |earns of the
disability only after firing the enployee (see Priore v
N. Y. Yankees, 307 AD2d 67, 71 [2003]; see also Ling Chen v
Gtigroup Inv., Inc., 2004 US Dist LEXIS 24895 [2004]; Wolley v
Br oadvi ew Networks, Inc., 2003 US Di st LEXIS 2716 [2003]; MKi nney
v New Process Cear Div. of New Venture GCear, I nc.,
2000 US Dist LEXIS 9787, [2000]; Kolivas v Credit Agricole,
1996 US Dist LEXIS 17478 [1996], affd 125 F3d 844 [1997]). Here,
M. Edwards states in an affidavit that M. Hakim never told him
why she took sick days in June 2002. M. Edwards further states
that when M. Hakim returned to work on June 24, 2002, he
term nat ed her due to her continued unsati sfactory job performance.
Plaintiff testified that other than her boyfriend, she did not
inform her famly and friends that she had contracted
Herpes Sinplex, as it was a private matter, and that she did not
recall informng anyone at Washington Mitual that she had
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contracted Herpes Sinplex or that she had any other nedical
condition. There is no evidence that anyone at the bank knew t hat
Ms. Hakim had any nedical disability, prior to her termnation

Al t hough Ms. Haki mstated that Edwards and Li ndsey did not give her
an opportunity to explain her illness, she also stated that she
woul d have only provided M. Edwards with this information if he
asked her for a nedical reason for her absence. At the nost,
plaintiff informed the defendant that she would not be in for a few
days, and that she had a doctor’s note. The doctor’s note, dated
June 22, 2002, does not specify any nedical disability and only
states that Ms. Haki mwas under the doctor’s care fromJune 11 to
June 22, 2002, and that “she was advi sed rest as part of treatnent.

She is fit to work now” The fact that plaintiff informed her
enpl oyer that she was out of work due to an illness is insufficient
to establish that she infornmed her enployer that she was disabl ed
within the nmeaning of the statute. Accordingly, absent any

evidence that plaintiff inforned the defendant of her alleged
disability, and proof that she “could perform the essential
functions of the job wwth ... reasonable accommodation” (Sims v
City of New York, 160 F Supp 2d 398 [2001]), she cannot mmintain a
cause of action based upon Executive Law 8 296 and New York City
Adm ni strative Code § 8-107.

Plaintiff’s affidavit, depositiontestinony, and the argunents
presented by her counsel are insufficient to present any triable
i ssues of fact. The court, therefore, finds that as defendant has
denonstrated that plaintiff cannot establish a prim facie case for
di scrimnation, the court need not reach the issue of whether she
was termnated for a legitimte and non-discrimnatory reason

In view of the foregoing, defendant WAshi ngton Miutual Bank’s
notion for sumary judgnent di smssing plaintiff’s remaini ng causes
of action, pursuant to New York Executive Law 8 296 and New York
City Adm nistrative Code 8 8-107, is granted.

Dat ed: March 30, 2007

J.S. C



