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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE PATRICI A P. SATTERFI ELD | A Part 19
Justice
X | ndex
MERYL L. KANE, Number 16744 2006
Pl aintiff, Mbti on
Dat e_February 21, 2007
- agai nst -

Mbt i ons

GALI CI A CONSTRUCTI ON COVPANY | NC. , Cal . Nunber 16

et al.,
Motion Seq. No. _1
Def endant s.

The foll ow ng papers nunbered 1 to _11 read on this notion by the
New York City Departnment of Buildings (DOB), to dismss the
conplaint for failure to state a cause of action pursuant to
CPLR 3211(a) (7).

Paper s

Nunber ed
Notice of Mdtion - Affidavits - Exhibits ......... 1-4
Answering Affidavits - Exhibits .................. 5-8
Reply Affidavits ...... ... . . . . . . .. 9-11

Upon the foregoing papers it is ordered that the notion is
gr ant ed.

Plaintiff in this action seeks nonetary danages to conpensate
her for damage to her property located at 32-32 168'" Street,
Fl ushing, New York. 1In the conplaint, plaintiff alleges that her
property was damaged by the negligent construction work perforned
on the property next door, by Galicia Construction Conpany Inc.
(GCl), and that the work of GCI was not in conpliance with the
requi renents of the New York City Building Code. Plaintiff further
all eges that, despite nunerous conplaints regarding the illega
construction and structural damage to the retaining wall common to
bot h properties, DOB deliberately or negligently failed to properly
i nvestigate conpl aints nade by her regardi ng such viol ati ons. DOB
noves to dismiss the conplaint insofar as asserted against it on
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the ground that it fails to state an actionable cause of action.
Plaintiff opposes the notion.

The record indicates as follows: Plaintiff’s property was
adj acent to property owned by defendants Alfred Crignano and
Manuel M nino, |located at 32-36 168'" Street, in Flushing. Between
June 7, 2005 and June 14, 2006, John W Stacom submtted
four applications for work at 32-36 168'" Street, which were
professionally certified by Stacom Application nunber 402149689,
filed on June 7, 2005, was for sidewal k paving. A permt was
issued by DOB on Cctober 12, 2005 for this work. Application
nunber 402153496, filed on July 7, 2005, was for the construction
of a newresidential building. The job was audited, determned to
be in conformty with all applicable |aws, and a permt was issued
on Novenber 2, 2005. Construction work commenced at the |ocation
shortly after issuance of the permt.

Appl i cation nunber 40295797, filed on June 5, 2006, was for
the construction of a garage. An inspection of the property on or
about June 21, 2006, revealed that a garage had already been

constructed without the issuance of a permt. Based thereon, a
notice of violation was issued to defendant Mnino. A permt was
|ater issued for this job on July 10, 2006. An audit of

appl i cati on nunber 40295797 reveal ed several zoni ng objections. As
a result, by letter dated July 21, 2006, a Stop Wrk Oder was
i ssued until the objections were addressed. The objections were
answered and the audit was accepted on Decenber 14, 2006.

The fourth application was subm tted and approved for a perm t
on June 14, 2006. This application anended application
nunmber 402153496, as to the nunmber of plunbing fixtures necessary
for the building.

It is upon the foregoing that DOB noves to dismss the
conplaint for failure to state a cause of action pursuant to
CPLR 3211(a)(7). On a notion to dismss, the pleading is to be
afforded a liberal construction, the facts as alleged in the
conplaint are accepted as true and the plaintiff is afforded the
benefit of every possible favorable inference. Leon v. Mrtinez,
84 N.Y.2d 83 (1994); Santos v. Gty of New York, 269 A D.2d 585 (2™
Dept.2000); Jacobs v. WMucy's East, Inc., 262 A D.2d 607 (2
Dept.1999); Doria v. Masucci, 230 A D.2d 764 (2" Dept.1996). “[T] he
criterion is whether the proponent of the pleading has a cause of
action, not whether he has stated one.” QGuggenheinmer v. G nzburg,
43 N.Y.2d 268, 275 (1977); Gaidon v. Guardian Life Ins. Co. of
Anerica, 94 N Y.2d 330 (1999). The determ nation to be nmade is
whet her the facts as alleged fit within any cognizable | egal
theory. Leon v. Martinez, 84 N Y.2d 83, 88 (1994).
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Here, in noving to dismss, DOB contends that it is entitled
to absolute imunity fromliability in that the alleged acts of
whi ch plaintiff conplains involve the exercise of discretion, and
furthernore, that it did not act inproperly with regard to its
i nspections and the issuance of related permts.

It is well settled that “when official action involves the
exerci se of discretion, the public officer [or nunicipality] is not
liable for the injurious consequences of that action even if
resulting from negligence or malice” (see Tango Vv Tul evech,
61 NY2d 34, 40 [1983]; see also Mon v City of New York, 78 Ny2d 309
[ 1991]). | ndeed, the doctrine of governnmental immunity applies
even where the act is determ ned to be wongful (Tango v Tul evech,
supra). \Wether to grant a building permt “is a discretionary
determ nation and the actions of the governnent in such instances
are immune from lawsuits” (Cty of New York v 17 Vista Assocs.
84 Ny2d 299, 307 [1994]; see Arteaga v State of New York,
72 Ny2d 212, 217 [1988]; Tarter v State of New York, 68 Ny2d 511
[ 1986]; Tango v Tul evech, 61 NY2d 34, 40 [1983]).

It is also noted, that plaintiff failed to establish that DOB
acted inproperly with respect toits inspections and rel ated perm t
i ssuances. The record indicates that DOB conducted random audits
to ensure conpliance, and that the subject permt applications were
professionally certified, indicating that a |icensed architect
verified that the plans conplied with DOB rules and regul ati ons.
Plaintiff did not establish that further review or investigatory
work by DOB was necessary or required under any statute or
regul ation. Accordingly, the notion to dismss the conplaint is
granted, insofar as alleged agai nst DOB
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