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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE PATRI CI A P. SATTERFI ELD | A Part 19
Justice
RUPERT NATOO, et al ., X | ndex
Nunber 19014/ 99
Pl aintiffs,
Mot i on
- against - Dat e January 17, 2007
THE CI TY OF NEW YORK, et al., Mot i on
Cal . Nunber 20
Def endant s.

The foll owm ng papers nunbered 1 to 13 read on this notion by
def endants for an order setting aside the judgnent notw t hstandi ng
the verdict, pursuant to CPLR 4404(a); and in the alternative for
an order reducing the jury’'s award or granting a new trial;
scheduling a col |l ateral source hearing and; scheduling a hearing to
reduce future damages to present value, pursuant to CPLR
Article 50-B.

Paper s
Nunber ed

Noti ce of Modtion -Menorandum of Law -

Exhibits -(A-H ... .. 1-4
Qpposing Affirmation - Exhibits(A-N)............ 5-7
Reply Affirmation......... .. ... .. .. . ... . .. .. .... 8-10
Sur-Reply Affirmation - Exhibits(A)............. 11-13

Upon the foregoing papers it is ordered that this notion is
determ ned as foll ows:

Plaintiff Rupert Natoo (“plaintiff”), then 46 years old,
sust ai ned personal injuries on February 13, 1999, when he fell off
an unsecured |adder during the course of his enploynent as a
foreman for a roofing conpany. Imediately after the accident
plaintiff was admtted to Jamaica Hospital, and a CT scan taken
that day revealed a fracture of the occipital bone in the back of
hi s head, bilateral contusions in the frontal | obes and a contusion
inthe left tenporal lobe. Plaintiff was discharged from Jamai ca
Hospital on February 16, 1999, and was treated at University
Hospital of Brooklyn on February 17, 1999. Plaintiff returned to
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work in Septenber 1999 and stopped working entirely in Cctober
2000.

Plaintiffs were granted summary judgnment on the issue of
l[iability on the Labor Law 8240(1) cause of action, in an order
dated Cctober 19, 2001, which was nodified solely as to the Board
of Education, in an order dated Cctober 8, 2002. A trial as to
damages only was held on Septenber 21- 22, 25- 29, COctober 2 - 6,
10 - 13, and 16 - 20, 2006. The jury, inits verdict of October 20,
2006, wunaninmously awarded plaintiff Rupert Natoo the sum of
$2, 000, 000. 00 for pain and suffering up to the date of the verdict;
$449,968.00 for loss of earnings up to the date of verdict;
$3, 000, 000.00 for future pain and suffering for 25 years;
$1,578,216.00 for |oss of earnings and househol d services for 9.8
years; and $3, 700, 000.00 for rehabilitation services and nedi cal
expenses for 25 years. The jury unani nously awarded plaintiff
Christiana Natoo the sum of $300, 000. 00 for pecuniary |oss.

It is upon the foregoing that defendants the Gty of New York
and the New York City School Construction Authority now seek an
order granting judgnment in their favor, notw thstanding the
verdict, pursuant to CPLR 4404(a), on the grounds that plaintiffs
failed to prove that plaintiff Rupert Natoo suffers fromcognitive
defects, and that the anmount awarded i s excessi ve and unreasonabl e;
and in the alternative seek a reduction of the jury’'s award; a
collateral source hearing; and a hearing for the reduction of
future damages to present value, pursuant to CPLR 850-B. !

It is well settled that a trial court is vested with the
di scretion to set aside verdicts it finds i nadequate or excessive
or agai nst the weight of the evidence, and grant a newtrial as to
damages. (See O Connor v Papertsian, 309 NY 465 [1955]; Tate v
Col abel 0, 58 NY2d 84 [1983]; Cooke v Meltzer, 235 AD2d 517 [ 1997];
CPLR 4404[a].) To set aside a verdict and grant judgnent as a
matter of law, a court nust determne “that there is sinply no
valid line of reasoning and perm ssible inferences which could
possibly lead rational [people] to the conclusion reached by the
jury on the basis of the evidence presented at trial” (Cohen v
Hal | mark Cards, 45 Ny2d 493, 499 [1978]; Severino v Schuyler

! The Court notes that although the parties have not
attached a conplete copy of the trial transcript to the notion
papers, it has been scanned into the county clerk’s records and
thus is accessible to the Court. The court further notes that as
plaintiffs did not seek | eave to serve the sur-reply affirmation,
this affirmation shall not be considered.
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Meadows O ub, 225 AD2d 954, 958 [1996]; Krueger v Wlde, 204 AD2d
988, 989 [1994]).

I n their noving papers, defendants object to the anpbunt of the
jury’'s award, and assert that plaintiffs did not prove that
plaintiff Rupert Natoo suffered from any cognitive deficits

what soever. Def endants assert, as they did at trial, that
plaintiff is not inpaired and that he is malingering, and that he
only sustained an occipital fracture. |In support of this claim

defendants cite selected testinony of Dr. John Martin, Dr.
Zimmerman, Dr. Kay and a nurse, Rena Rafi ol ova.

The jury clearly rejected defendants’ claimthat plaintiff was
mal i ngering, and that he had not sustained cognitive deficits as a
result of the February 13, 1999 accident. The Court finds that
legally sufficient evidence was presented at trial show ng that
plaintiff sustained atraumatic braininjury resultingincognitive
deficits and denentia. Prior to the accident, plaintiff appeared
to be in good health, was hardworking and famly oriented, and had
an excellent relationshipwith his wife and two children. Plaintiff
had em grated from G enada, becane a naturalized citizen and
enjoyed a normal |ife. As aresult of his injuries, plaintiff has
had to stop working, no |onger engages in his prior social
activities or hobbies, is largely unconmmunicative and now suffers
from headaches, denentia, nenory |oss, and cognitive dysfunction,
exhi bits behavioral and personality problens, and has a strained
relationship with his wife and children. He takes nedications to
treat his depression, alertness, seizures, anxiety, and to aid in
sleeping. H's wife, Christiana, testified that she is unable to
| eave her husband alone, that he has had violent or irrationa
out bursts, and that they no |onger have sexual relations. By any
nmeasure, plaintiff has suffered serious injuries and exhibits an
inability to enjoy the normal pursuits and pleasures of life.

Contrary to defendants’ assertions, the testinony offered by
Dr. Zimrerman and Dr. Martin regarding the brain damage suffered by
plaintiff was not inconsistent. The February 13, 1999 CT scan and
MRIs taken in April 1999 and in July 2006 were displayed to the
jury and explained by Dr. Zimerman, a neuroradiologist. He
testified that the CT scan revealed that there was bruising of
brain tissue which contained a collection of blood, and bl eedi ng
into the interhenospheric fissure. Dr. Zinmerman also testified
that the April 1999 MRl report, which stated that the findings were
normal was incorrect, and that said MR showed brain danage in the
frontal and tenporal | obes. He further testified regarding the
July 2006 MRI which also reveal ed areas of danamge to the fronta
and tenporal |obes, including mssing brain tissue and areas of
scarring. Dr. Martin testified that although there is no known
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equation or fornmula for neasuring danage to the frontal |obes that
equates to known deficits, he also stated that “we understand the
rel ati onshi p bet ween damage to particul ar parts of the frontal |obe
and behavioral deficits. W understand when there’s no danage to
an area that there are no deficits. There’s a parallel here”.
(T 1819.) Dr. Martin testified that plaintiff’s MR showed that
there was mssing brain tissue and scarring in the frontal | obe,
and that the prefrontal regions of the brain are involved in
cognitive functions pertaining to the | earning and renenbering of
information, executive functions, and enotions. Nei t her Dr.
Zimerman’s nor Dr. Martin's testinony were rebutted by
def endant s.

Dr. Matthew Smith, plaintiff’s treating psychiatrist testified
that as a result of the accident, plaintiff has an organic nood
di sorder, consisting of depression with bipolar features, such as
nood sw ngs, obsessive behavior, violent behavior, stealing, and
becom ng uncooperative, hostile, and oppositional, and denenti a.
He further testified that the danage to the frontal |obes resulted
in the loss of executive function which he defined as |oss of

i mpul se control, irrational thinking, and regressed childlike
behavi or, and that the denmentia was evi denced by poor nenory, |ack
of concentration and inability to learn new information. Dr

M chael Aronoff, a psychiatrist, also testified that plaintiff
suffers from adjustnment disorder, organic nood disorder wth
bi pol ar features and nood di sorder due to head trauna.

PLaintiff was referred to the Rusk Institute of Rehabilitative
Medi ci ne NYU Medi cal Center, by Dr. Esther Bal dinger, his treating
neur ol ogi st . Dr. Thonmas Kay, a neuropsychol ogist, at the Rusk
Institute, examned plaintiff on several occasions between
July 2002 and Novenber 2004, and testified that he was suffering
froman adj ust nent di sorder which caused himto be depressed and to

regress into child-like behavior. Dr. Kay referred plaintiff to
Rusk’ s psychol ogy departnent for cognitive renediation and famly
counsel i ng. Plaintiff received cognitive rehabilitation at the

Rusk Institute fromMarch 2001 to April 2002, three days a week and
was di agnosed wi th denentia due to head trauma, organic di sturbance
of nmenory and depressive di sorder

The Court finds that the statenents nade by Dr. Kay in his
reports and at trial as to whether plaintiff was malingering, are

not inconsistent. Rather, Dr. Kay consistently stated that
plaintiff was not malingering. Def endants present attenpt to
attack the credibility of this witness is rejected. | ssues of

credibility are within the purviewof the jury and the jury is free
to determ ne what w tnesses they believed, what portion of the
testinmony they accepted, and the wei ght they wi shed to give to that

4



[* 5]

testi nony. To find otherwwse wuld be an inpermssible
interference with the jury's resolution of credibility issues
(Krueger v Wlde, supra; see also N castro v Park, 113 AD2d 129,
133 [1985]).

Plaintiff receives cognitive therapy at the Fairview Traumatic
Brain Injury Cinic in Brooklyn. He was accepted as a day patient
at Fairviewin March 2002, at which time he went three days a week
for rehabilitative services. At the time of trial, plaintiff was
attending Fairview five days a week, where he receives physica
t herapy, occupational therapy, cognitive studies, and daily |iving
activities. Transportation is currently provided to him Rena
Rafiolova, a registered nurse, was a nenber of the team that
evaluated plaintiff prior to his admssion to Fairview MVs.
Rafiolova testified that she has worked wth plaintiff over the
past four and a half years, and that he would not have been
admtted to Fairview if he had normal neurological findings.
However, she al so stated that she is not a neurol ogi st and does not
know t he conponents of a neurol ogy exam nation. Although defense
counsel sought to elicit an opinion from Ms. Rafiolova as to
plaintiff’s neurol ogi cal status, she was not qualified to give such
an opinion, and in fact did not offer any such opinion. The Court
finds that this witness’ testinony does not support defendants’
assertion that plaintiff’s adm ssion to Fairviewwas i happropri ate.

To the extent that defendants’ reply papers cite to Dr. Sidtis
and Dr. Yami ns' testinony regarding any alternative explanations
for plaintiff’s behavior, such new matters will not be considered
as they should have been included as part of the initial noving
papers. (See generally Hoyte v Epstein, 12 AD3d 487, 488 [2004];
Jackson-Cutler v lLong, 2 AD3d 590,[2003]; Perre v Town of
Poughkeepsi e, 300 AD2d 379 [2002]; Wbsyluk v L.T.L. Devel opers,
Inc., 147 AD2d 475 [1989]).

In view of the foregoing, that branch of defendants’ notion
whi ch seeks to set aside the verdict on the ground that plaintiffs
failed to prove that plaintiff Rupert Natoo suffers fromcognitive
defects is denied.

To set aside the jury's verdict as excessive, the court nust
conclude that the jury's award materially deviates fromreasonabl e
conpensation, (CPLR § 5501[c]), by looking to awards in anal ogous
actions that have been approved on appel |l ate revi ew and det erm ni ng
that the current award departs substantially fromthose benchmarks.
(Donlon v Gty of New York, 284 AD2d 13, 14-15, 18 [2001]).
Nonet hel ess, in no two actions are “the quality and quantity" of
damages, particularly for pain and suffering, identical. (Reed v
Cty of New York, 304 AD2d 1, 7 [2003]). Their "evaluation does
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not lend itself to neat mat hemati cal calculation.” (1d., see Donl on
v Gty of New York, supra at 15). The court nust exercise caution
and not sinply substitute the court's view of the evidence for the
six fact finders' judgnent or nodify the harshness of a verdict the
court disagrees with, particularly on damages, when the jury's
peculiar function is to evaluate damages. (Po Yee So v Wng Tat
Realty, 259 AD2d 373, 374 [1999]); Mazariegos v New York City Tr

Auth., 230 AD2d 608, 609 [1996]; Brown v Taylor, 221 AD2d 208, 209
[1995]; Evans v St. Mary's Hosp. of Brooklyn, 1 AD3d 314, 315 [2003]).

To the extent that defendants seek to set aside the verdict as
excessi ve, defendants do not specify which of the six-part danmages
award they object to, and do not set forth any facts relating to
plaintiff’'s past |loss of earnings, future |oss of earnings and
househol d services, future rehabilitation services and nedica
expenses, and plaintiff Christiana Natoo’s pecuniary | oss.
Def endants, in support of their request to set aside or reduce the
verdict, cite to unreported jury verdicts. Since none of these
verdi cts have been reviewed by an appellate court, they |ack any
precedenti al val ue.

The Court has reviewed the jury’'s verdict and finds that the
award of $449,968.00 for loss of earnings up to the date of
verdict, and the award of $1,578,216.00 for |oss of earnings and
househol d services for 9.8 years, are supported by the evidence
presented at trial. Plaintiffs presented docunentary evi dence of
plaintiff’s earnings and union benefits, and their expert, Thomas
Fitzgerald, an econonmist, testified as to these past |osses and
calculated the future l oss. This evidence was not contradicted by
def endant s.

Regarding the verdict of $2,000,000.00 for past pain and
suffering, and $3,000,000.00 for future pain and suffering,
i ncluding the enjoynent of life for 25 years, the Court finds that
these awards are supported by a fair interpretation of the
evidence, and do not deviate materially from other recoveries
involving the sane, simlar or nore severe injuries. (See, e.aq.
Paek v City of New York, 28 AD3d 207 [2006]; Chelli v Banle
Associates LLC, 22 AD3d 781[2005]; Reed v City of New York,
304 AD2d 1[ 2003]; see also Sal anbne v Wncaf Properties, 249 AD2d
169 [1998]; Flynn v General Mtors Acceptance Corp., 179 M sc2d 374
[ 1998]).

Wth respect to the wverdict of $3, 700, 000. 00 for
rehabilitation services and nedi cation for 25 years, the Court al so
finds that this award is supported by a fair interpretation of the
evidence and does not deviate materially from reasonable
conpensation. Plaintiffs’ rehabilitation expert, Ednond Provder,
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testified as to plaintiff Rupert Natoo's future care needs, based
upon his review of all of the medical and psychiatric records,
whi ch i ncl uded recommendati ons fromtreating physicians to conti nue
therapy. M. Provder testified as to individual nodes of therapy,
and nedi cations. Upon re-direct, M. Provder testified as to the

range of services provided at Fairview Plaintiffs expert
econom st, Thomas Fitzgerald, testified as to the projected costs
of these services, including the cost of a full tine hone

attendant. The jury, in considering the cost of these projected
servi ces and nedi cations, reduced the amount sought by plaintiffs
by $500, 000.00. To the extent that defendants’ reply papers seek
to challenge the testinmony of M. Provder and M. Fitzgerald, such
new matters will not be considered as they should have been
i ncluded as part of the initial noving papers. (See generally Hoyte
v_Epstein, supra; Jackson-Cutler v Long, supra; Perre v Town of
Poughkeepsi e, supra; Wsyluk v L.T.L. Developers, Inc., supra).
Mor eover, defendants have failed to present any basis for vacating
or reducing the award of $300,000.00 to Christiana Natoo for
pecuni ary | oss.

Finally, defendants’ request to set aside the verdict and
grant a newtrial based upon statenents nade by plaintiffs’ counsel
during his summtion is denied. Any error in allowing a conment
made by plaintiffs’ counsel in the presence of the jury regarding
def endants’ counsel’s tactics, and certain other remarks regarding
any w tness’ bias made by counsel during summati on was corrected by
the Court’s curative instructions (see Pitera v Wnzer, 18 AD3d
457 [2005]; Dailey v Keith, 306 AD2d 815, 816 [2003]; Blanar v
D cki nson, 296 AD2d 431 [2002]; Bacigalupo v Healthshield, Inc.,
231 AD2d 538 [1996]). Plaintiffs’ counsel’s reference to
surveillance films was corrected when the Court sustained
defendants’ objection and instructed the jury to disregard any
reference to what m ght have happened (see Pitera v Wnzer, supra).
Wth respect to the statenent that M. Browne had not been fired,
plaintiffs’ counsel concedes that this was an error. The Court
finds, however, that this remark was harmess in light of the
strong evidence in favor of plaintiff. Finally, to the extent that
plaintiffs’ counsel made reference to insurance with respect to an
action arising out of an autonobile accident, the Court finds that
there was anple testinony during the trial regarding said
i nsurance. Therefore, the Court finds that these isol ated comments
did not deprive defendants of a fair trial.

I n viewof the foregoing, those branches of defendants’ notion
which seek either an order setting aside the |judgnment
notwi t hstandi ng the verdi ct, pursuant to CPLR 4404(a), or an order
reducing the jury’'s award or granting a new trial, are deni ed.
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Def endants’ request for a collateral source hearing is granted
as the parties have stipulated to such a hearing to be held on
April 17, 2007. Def endants’ request for a hearing for the
reduction of future damages to present value, pursuant to CPLR
Article 50-B, is denied, and the parties are directed to make their
subm ssions regardi ng the structured judgnent no | ater than 20 days
after the collateral source hearing.

Dated: April 16, 2007



