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SUPREME COURT OF TlJE STATE OF NEW Y O N  
COUNTY OF NEW YOIIK: PART 56 

LAURENT ADAMOWICZ, 

Plaintiff, 

- against - 

FAUCHON, INC. (US), PIERRE BESNAINOU, 
FAUCHON HOLDING, SAS, FAUCHON, SAS, 
GROUPE FAUCHON, S.A., UNIVERSAL CAPITAL 
PARTNERS, S.A. ANp> WALDO, S.A., 

.Index Nu.: 10965 1/2006 

This action arises out of an alleged breach of contract concerning the equity shares in 

various Fauchon companies. The complaint, dated July 3,2006 (Complaint), sets forth causes of 

action for breach of contract as against defendants Universal Capital Partners, S.A.  (UCP) and 

Pierre Rcsnainou (First Cause of Action), breach of fiduciary duty as against UCP and Besnainou 

(Second Cause of Action), and tortious intcrferencc with contract as against all defendants, 

cxcluding UCP (Third Cause of Action). 

Defendants Fauchon Wolding, SAS (Fmchon Holding), Fauchon SAS (Fauchon SAS), 

Groupe Fauchon, S.A. (Groupc Fauchon), Fauchon, Inc. (US) (Fauchon US), and Waldo S.A. 

(Waldo) (collectively Fauchon Group) move for an order, pursuant to CPLR 32 I I (a) ( 5 ) ,  (7) & 

(8) and CPLR 327, dismissing the Complaint with prejudice.’ 

On February 7, 2007, UCP and Besnainou iilcd a motion to dismiss to be decided uiidcr I 

scparatc sequence. Oral argument is sct for May 15, 2007. 
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Backmound 

The Partics 

Plaintiff, Laurent Adamowicz, is a citizcn of France and a pcrmanent resident of the Statc 

of Connecticut. Prior to moving to Connecticut, Adamowicz was a rcsident of New York 

(Complaint, 7 2). In 1998, Adamowicz acquired controlling interest in the Fauchon Group. 

The Fauchon Group of companies is a collection of privately held. relatcd, corporations 

(Complaint, 7 10). Tt is a French-origin manufacturer and retailer of gourmet products and 

catering services (d., 7 10). With the exception of Fauchon US, the Fauchoii Group is located in 

France (d., 7 12). 

Fauchon US is incorporated in Delawarc with retail operations in Long lsland City and 

Manhattan, New York (Cornplaint, 7 9). Fauchon US is an indirect and wholly owncd subsidiary 

of defendants Waldo, Fauchon Holding, Groupe Fauchon and Fauchon SAS (id.). While 

Adamowicz was CEO, Fauchon US maintained its headquarters, as well as a warehouse, kitchen, 

baking facility, and threc stores in New York (d., 7 15). 

Bcsnainou is the owner of UCP (d., 7 4). UCP is an investment company located in 

Belgium with intcrests in Europc and the United States (3.). 

Adamowicz’s Rclationshir, with thc Defendants 

As noted above, Adamowicz acquired a controlling interest in the Fauchon Group in 1998 

(Complaint, 7 10). Adamowicz, along with a number of minority investors2 (Minority Investors) 

The Minority Investors include the following companies and individuals: Barclays 2 

Privatc Equity Francc, S.A.S.; Compagnie De Bois Sawage; Michcl Deroy; Michel Ducros; 
Chirstine Gaillard; lntermediate Capital Group, P.L.C.; Lcvira Holding; Matignon hvestissement 
et Gestion S.A.S.; Matignon F.C.P.R.; Parvent, Guy Paquot, and Jean Francoise Toulouse (E 
Adamowicz v Barclays Private Equity France S.A.S., No. 05 Civ. 0961 (HB), 2006 WE 728394, 
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entered into a Groupe Fauchon Shareholdcrs’ Agreement, dated March 10, 1998 (Sharcholdcrs’ 

Agreement) that gave Adamowicz voting and operational control as Chairman and CEO of the 

Fauchon Group through March 2005 (Complaint, 11 IO).  The Shareholders’ Agreemcnt, written 

in French and executcd in Paris, provides that all disputes rclating to the signing, interpretation 

and performance of the Sharcholders’ Agrccrnent are subject to the jurisdiction of the Paris 

Commercial Court. 

In 2003, the Fauchon Group expericnced a liquidity crisis (Complaint, 7 18). In Oclobcr 

2003, the Paris Comrncrcial Court appointed a receivcr to assist the Fauchon Group in its 

negotiations with creditors while it created a recapitalization plan (d., 7 20). 

During November and Decembcr 2003, Adamowicz negotiated a joint venturc agreement 

with UCP that encompasscd an investment by UCP with Fauchon Group as well as thc future 

sale of Adamowicz’s stake in the companies to UCP (d., 122). This agreement was executcd on 

December 18,2003 (d., 7 25). On December 22, 2003, the Minority Investors rejccted the joint 

venture agrecrnent allegedly bccause it called for additional capital contribution (d., 11 26). 

Adamowicz and Bcsnainou negotiated a subsequent agreement wherein UCP abTeed to 

loan money to Adamowicz in order to fund ncw capital increases (Complaint, 7 28). The loan 

agreement was executed on January 5,2004 in Paris (Protocol d’accord, datcd January 5 ,  2004; 

see alsQ Complaint, 11 32). However, according to Adamowicz, on January 9, 2004, Besiiainou 

announced that UCY was 170 longer interested in investing in the Fauchon Group (Coniplaint, 11 

36). Adamowicz alleges that the Minority Tnvestors conspired with Besnainou so that UCP 

would renege on its obligations. 

at *1 [SD NY Mar. 22, 20061). 
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That same day, the French receivcr informed Adamowicz that he could choosc to either 

sell his Fauchon Group shares to thc Minority Lnvestors or filc for bankruptcy rclief (Complaint, 

11 37). According to Adamowicz, he opted to sell his shares at an artificially depressed price. 

In March 2004, UCP announced that it would acquire a 10% interest in thc Fauchon 

Group (id, 11 40). 

Procedural I listorv 

In or around January 2004, after Adamowicz sold his Fauchon Group shares, Adaiiiowicz 

initiated a proceeding in France requcsting the appointment of a judicial expert to inquire into an 

allegcd scheme by the Fauchon Group, UCP, Besnainou and the Minority Investors to gain 

control of the Fauchon Group (E 2004 Summons for Urgent Expert Examination Before the 

Commercial Court of Paris at the request of Laurent Adamowicz). 

On October 4, 2004, the Paris Commercial Court denied and dismissed Adamowicz’s 

request for the appointment of an expert holding that it “largely exceeded the fact-finding by a 

technician” and “based, at this stage only on suppositions” (Paris Commercial Court Provisional 

Order, datcd October 4,2004), and the Paris Court of Appeals affirmed (m Paris Court of 

Appeal Decision, dated June 8, 2005). According to defendants, the French court did not 

preclude Adamowicz from pursuing his substantive claims in Francc. 

On January 27, 2005, Adamowicz commenced an action in the United Statcs District 

Court for the Southern District of New York against the Fauchon Group, Besnainou, UCP as 

well as the Minority lnvestors (SDNY defendants) (E SDNY Complaint). There, Adamowicz 

alleged violations of the Securities and Exchangc Act of 1934, as well as claims of brcach 01 

contract, breach of fiduciary duty, tortious interfercnce with contract, and sought an accounting 
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(d.). SDNY defendants moved to dismiss the complaint based on: ( I )  forum noli conveniens; 

(2) lack of subject matter jurisdiction; (3) failure to state a claim pursuant to Fed. R. Civ. Pro. 

12(b)(6); and (4) lack of personal jurisdiction. On March 22, 2006, Judge Baer granted SDNY 

defendants’ motion based on forum non conveniens Lpunds, holding that France was tllc 

appropriate forum for the dispute (e Adamowicz, No. 05 Civ. 0961 (HB), 2006 WL 728304, at 

* 1). The SDNY Complaint was dismissed without prejudice (Id. at * 4). 

On July 12,2006, Adamowicz filed the instant action asserting claims identical to thosc 

raised in the two prcvious lawsuits. 

DISCUSSION 

Personal Jurisdiction Over Fauchon Holding-, Fauchon SAS, Groupe Fauchon and Waldo 

Whew, as here, defendants move to dismiss the complaint asserting that the court lacks 

personal jurisdiction over them, the plaintiff bcars the burden of proof (Chcn v Shi, 19 AD3d 407 

[2d Dept 20051, citing Brandt v Torabv, 273 AD2d 429,430 [2d Dept ZOOO], Roldan v Dexter 

Foldcr Co., 178 AD2d 589, 590 [2d Dept 19911, Spectra Products v Indian Riv. Citrus 

Specialties, Jnc,, 144 AD2d 832, 833 [3rd Dept 19881). IJowever, “the plaintiffC] need only 

dernonstratc that facts ‘may exist’ to cxercise personal jurisdiction over the defendant[s]” (m, 
19 AD3d at 408, citing Corder0 v City of New York, 236 AD2d 577, 578 [2d Dept 19971; see 

also A m i p  Foods Corp. v Marine Midland Bank-NY, 39 NY2d 391, 395 [1976]; Peterson v 

Spartan Indus., Inc., 33 NY2d 463, 467 [ 19741). Moreover, the evidence presented by thc parties 

must bc viewed in the light most favorable to the plaintiff (Exclaim Assocs. Ltd. v Nygatc, 10 

Misc3d I Oh3 (A), 2005 NY Slip Op 52106 U [Sup Ct, N Y  County 20051, citing Brandt, 273 

AD2d at 430). 
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Adamowicz argues that personal jurisdiction over collectively, the Fauchon Holding, 

Fauchon SAS, Groupe Fauchon and Waldo (foreign Fauchon defendants), is warrantcd pursuant 

to CPLR 301 and CPLR 302 based on the presence and activities of its subsidiary, Fauchoii US 

in New York. The Fauchon Group submits that Adamowicz has not established sufficicnt facts 

to warrant jurisdiction since he has not established: (1) any wrongdoing by any of the Fauchon 

Group; (2) that the New York subsidiary was acting as an agent or mere department of the 

foreign Fauchon defendants; or (3) that the foreign Fauchon dcfcndants conduct any business in 

New Y ork. 

A foreign corporation is subject to the jurisdiction of New York courts if it is engaged in 

such contiiiuous and systematic course of ‘doing business’ here as to warrant a finding of its 

presence in this jurisdiction (Landoil Resources C o g .  v Alcxander & Alexander Sews . ,  IIIC., 77 

NY2d 28, 33 [ 19901 (citations omitted); see also Frummer v Hilton Hotels Tntl., Inc., 19 NY2d 

533 [ 19671, quoting Simonson v International Bank, I4 NY2d 28 1, 285 [ 19641; see also Bryant v 

Finnish Natl. Airlinc, 15 NY2d 426 [ 19651 [other citations ornittcd]). “Whether a corporation 

may be deemed to be present by virtue of its doing business in the jurisdiction depends on the 

application’’ of a number of factors, (Landoil, 77 NY2d at 33, citing Bryant, 15 NY 2d at 432), 

including: (1) thc cxistence of an office in New York; (2) the solicitation of business in the state; 

(3) the presence of bank accounts and other property in the state; aiid (4) the presence of 

employees of the foreign defendant in the state (Frummer, 19 NY2d at 537). 

Jurisdiction over a foreign corporation may be warranted based on the activities of a 

subsidiary present in New York (m Fwrnrner, 19 NY2d 533; Bryant, 15 NY2d 426; Taca Tntl. 

Airlines. S.A. v Rolls-Royce of Endand, Ltd., 15 NY2d 97 [ 19651). There is 110 dispute that 
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Fauchon US is a domestic corporation with offices in Manhattan. However, in order to have 

personal jurisdiction over the foreign Fauchoii defendants, Adamowicz must show that the 

subsidiary “does all the business which the parent corporation could do wcre it in Ncw York by 

its own officials”, i.e., that the subsidiary is acting as an agcnt or mere dcpartment of the parent 

corporation (E Frummer, 19 NY2d at 537; Delagi v Volkswagcnwerk A.G. of Wolfsburg, 

Germanv, 29 NY2d 426 [1972]; Tam ht l . , l5  NY2d at 102). Factors to consider are: (1)  

common ownership; (2) financial depcndency of the subsidiary on the parent corporation; (3) thc 

degree to which the parent corporation interferes in the selection and assignment of the 

subsidiary’s cxccutive personnel and fails to observe corporate formalities; and (4) the degree of 

control over thc marketing and operation policies of the subsidiary exercised by the parent 

(Goldsmith v Sothebv’s, hc. ,  9 Misc3d 1120 (A), 2005 N Y  Slip Op 5 1702 LJ [Sup Ct, NY 

County 20051, citing Volkswagenwerk Aktiene;esellschaft v Beech Aircraft Corn., 75 1 F2d 1 17 

[2d Cir 19841; see also Kossoff v Samsung Co.. Ltd., 123 Misc2d 177 [Sup Ct, N Y  County 

19843 [the parent retained complete control over its New York subsidiary where the New York 

corporation was listed as a branch of the parent, there was a substantial interchange of personnel 

between the parent and its subsidiaries, the earnings of the subsidiary were consolidated in the 

financial statement of the parent, and management decisions were dictated by the parent]). 

Adamowicz provides no support for his assertion that Fauchon US is a mere department 

or agent of the foreign Fauchon defendants, save for the self-serving statement that Fauchnn IJS 

is a mere alter ego of the Fauchon Group (Complaint, 7 36). As such, Adamowicz has not met 

his burdcn under CPLR 301. 

The court now turns to whether personal jurisdiction may be exerciscd over the foreign 
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Fauchon defendants pursuant to CPLR 302. 

CPLR 302 (a) (1) extends jurisdiction of thc New York state courts to a nonresident who 

purposely availed himself of thc privilege of conducting activities within New York and thercby 

invoked the bencfits and protections under its laws (see Corporate Campaim lnc. v Local 7837, 

United Papenvorkcrs Intl. Union, 265 AD2d 274 [ l’t Dept 19991). One business transaction in 

New York may be enough to invoke jurisdiction, even though the out-of-state defendant never 

entered New York, as long as its activities in the state were purposeful and there is substantial 

relationship between the transaction and the claim asserted (E Johnson v Ward, 4 NY3d 5 16, 

5 19 [2005] [under CPLR 302 (a) ( I ) ,  a “substantial relationship” must be established betwccn a 

dcfendant’s transactions in New York and a plaintiffs cause of action]; Kreutter v McFadden Oil 

k, 7 1 NY2d 460,467 [ 19881). 

In other words, there must be “the existence of some articulable nexus between the 

business transacted and the cause of action sued upon” (Opticarc Acquisition Corp. v Castillo, 25 

AD3d 238 [2d Dept 20051, citing McGowan v Smith, 52 NY2d 268 [198 I]; see also Markel Ins. 

CO. v GFM Constr., Tnc., 35 AD3d 151 [ l”  Dept 20061). 

Here, Adamowicz is asserting a claim of tortious interference with a contract against the 

Fauchon Group with respect to the joint venture and subsequent Loan Agreement with UCP 

[UCP Agreemcnts]. Adamowicz alleges that in December 2003, while in negotiations with 

UCP, owners of Groupe Fauchon and Fauchon Holding were sent to the United States to audit 

Fauchon US’S operations (Complaint, 7 24). Adamowicz’s attcmpt to link the prcsence of these 

individuals to the subsequent failure of the allegcd UCP Agreements is speculative at best. 

Further, there arc no allegations that any representatives of Fauchon SAS or Waldo transacted 
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any business in New York or sent any represcntatives to New York at that time. Taking these 

allegations in the light most favorable to Adamowicz, the court finds that there is no substantial 

relationship between the business transaction and thc cause of action sued upon as against 

Groupe Fauchon and Fauchon Holding (see -, 268 AD2d 249 [ lq‘  Dept 20001). 

The court holds that Adamowics fails to allege facts sufficient to warrant jurisdiction 

under CPLR 302 (a) (2), as there are no allegations which show the foreign Fauchon defendants 

committed a tortious act within the state. Specifically, Adamowicz allcgcs no more than that 

representatives of two of the foreign Fauchon defendants were present in New York (Complaint, 

71 24). “While [Adamowicz] purports to allege that these defendants conspired ... through agcnts 

in New York, [Adamowicz’s] allegations of conspiracy and agency are wholly inadequate to sct 

forth the requisite jurisdictional predicate” (E Wvser-Pratte Mgt. Co., Inc. v Babcock Borsig 

s, 23 AD3d 269,270 [l“ Dept 20051; see also Seevers, 268 AD2d 249 [dismissal required 

where “there is no factual basis to find as a basis for New York long arm jurisdiction, ... that [the 

de€eiidant] committed tortuous conduct in New York”]). As such, the court finds that it lacks 

personal jurisdiction over the foreign Fauchon defendants pursuant to CPLR 302 (a) (2). 

Accordingly, the motion to dismiss for lack of personal jurisdiction is granted as to 

Groupe Fauchon, Fauchon Holding, Fauchon SAS and Waldo. 

Forum Non Conveniens 

State courts in New York consider and balance the following factors to determine 

whether dismissal based on forum noli conveniens is warranted: (1) thc potential hardship to the 

defendant; (2) the location of documents; (3) the location of a majority of thc witnesses; (4) and 

the burden 011 New York courts (E Islamic Republic of Iran v Pahlavi, 62 NY2d 474,479 
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[ 19841; 5;ee alsq Phat Tan Nguven v Banque Indosuez, 19 AD3d 292 [ 1 qt Dept 20051 [internal 

citations omitted]). The burden to show that New York is an inconvenient forum lies with thc 

defendant (see Pahlavi, 62 NY2d at 479). 

The court is inclined to follow Judge Baer’s rationale in dismissing thc SDNY Complaint 

based on forum non convcnicns. While Fauchon US is present in New York, thc rcmaiiiing 

individual and corporate defendants, as well as relevant witnesses and documents, are located iii 

either France, Belgium or other European countries (E Finance & Trading Ltd. v Rhodia S A . ,  

28 AD3d 346 [ 1 Dept 20061 [granting motion to dismiss based on forum non conveniens 

finding that the majority of the relevant documcnts and witnesses werc French]; see also Wyscr- 

Pratte, 23 AD3d at 270 [“thc fact that five of thc nine defendants are Gcrman residents is 

cntitled to and properly accorded substantial weight”]; Phat Tan Nguyen, 19 AD3d 292 

[granting dcfendant’s motion to dismiss on forum non conveniens grounds holding finding that 

the majority of witnesses, relevant docurncnts were located in either France or Vietnam and 

court would be required to interpret eithcr French or Vietnamese law]). 

Moreover, as Fauchon Group suggests, this court would be required to apply Frcnch law 

since the Shareholders’ Agreement was written in French, cxecuted in Paris, and provides that 

disputes relating to its interpretation and cnforcernent must bc brought in the Paris Commercial 

Court. Additionally, the Loan Agreerncnt, also written in French, was executed in Paris. The 

courts of France arc in much better position to interpret its own law (E Phat Tan Npuyen, 19 

AD3d at 295). 

The court finds that Fauchon Group has satisfied their burden in demonstrating that Ncw 

York is not a convenient forum in which to litigate this action. 
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Accordingly, the motion to dismiss the action as against the moving defendants on the 

grounds of forum non conveniens is granted. 

CONCLUSION 

It is ORDERED that the motion by defendants Fauchon Holding, SAS, Fauchon SAS, 

Groupe Fauchon, S.A., and Waldo S.A.  motion to dismiss for lack of personal jurisdiction is 

granted; and it is further 

ORDER-ED that the motion by defendants Fauchon Holding, SAS, Fauchon SAS, Groupe 

Fauchon, S.A., Fauchon, Inc. (US) and Waldo S.A. motion to dismiss on thc ground of forum 

non conveniens is granted on the condition that moving defendants waivc any statute of 

limitations defenses and makes itself amenable to service of process if Laurent Adamowicz 

brings this action in France; and it is further; 

ORDERED that the remainder of the action shall continue; and it is further 

OKDERED that the Clerk is directed to enter judgment accordingly. 

DATE: April 30,2007 
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