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The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavlts - Exhibits 

Replying Affidavits 

Cross-Motion: u Yes 0 No 

Upon the foregoing papers, It is ordered that this motion 

w f i - d m & L e Q  

Dated: ;7,/;, 
Check one: F L  DISPOSITION 7 NON-FINAL DISPOSITION 

Pkncb if annrnn intt?: n DONOTPOST (-1 nrt-rnrwior 
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NICOLE BERTONE, 

Petitioner, Index No. 115571/05 

For a Judgment under Aflicle 78 of 
the Civil Practice Law aiid Rules, 

-against- 

RAYMOND KELLY, as the Police Commissioner 
of the City of New York, and as 
Chairinan of the Board of Trustees of the 
Police Pension Fund, Article 11, THE BOARD 
OF TRUSTEES of the Police Pension Fund, 
Article 11, NEW YORK CITY POLICE 
DEPARTMENT and THE CITY OF NEW YORK, 

Respondents. f /'+ 
'7 

X ........................................................................ 

MARILYN SHAFER, J.: 

The petitioner Nicole Bertone (petitioner) moves to reargue Ihe court's denial of her 

Article 78 proceeding for a judgment annulling the action of the respondents Raymond Kelly, 

The Board of Trustecs of the Police Pension Fund, The New York City Police Department and 

the City of New York (the respondents), denying the petitioner's application for a line-of-duty 

accideiit disability retireinent allowance pursuant to Adinjiiistrativc Code 01 the City of New 

York (Administrative Code) 5 13-252, aiid declaring said action to be arbitrary, capricious, 

unreasoiiable and unlawCii1; and directing thc respondcnts to retire the petitioncr with a line-of- 

1 

[* 2 ]



duty accident disability retirement allowaiice retroactive to the date of her ordinary disability 

retircinent; or, in thc alternative, directing a hearing on the factual issues raised herein; or, in the 

alternative, directing the Board of Trustees to allow the petitioner to present testimony at a 

hearing before the Board of Trustees. 

The petitioner fails to demonstrate that the court overlooked any relcvaiit fact, 

inisapprehended the law or, for any other reason, mistakenly aiTived at its dcteriiiinhtioii (C'arrillu 

v PM Realty Group, 16 AD3d 61 1 [2d Dept 20051; Folev v Roche, 68 AD2d 558, 567 [ 1'' Dept 

19791). 

Detective Bertoiie was retired on an ordinary disability pension on a finding that she 

suffers from a psychological disability of anxiety disorder. In support ofthe petition, Bertone 

argued that her psychological disability was post-traumatic stress disorder, rather thaii anxiety 

disorder, and that it was the natural and proximate result of accidental injuries, entitling her to an 

accident disability pension as a matt 

argued that the denial of petitioner's application for accident disability retirement was supported 

f 

of law. ln opposition to the petition, thc respondents 7 
by credible medical evidence, and therefore, was not arbitrary, capricious or erroncous as a 

matter of law. 

Contrary to the petitioner's assertion on this motion to reargue, the Medical Board's 

dctermiiiation, as accepted by the Board of Trustees, is coiiclusive if it is iiot irrational, arbitrary, 

or capricious (Matter of Mever v Board of Trustees of New York City Fire Dept.. Art. l-B 

Pension Fund, 90 NY2d 139 [ 14971). 

Furthermore, the pctitioiier misconstrues her burden on the underlying Article 78 

proceeding. In order to be eligible for retircmeiit on an "accident disability" pension, the 
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petitioner must establish that she suffered mental incapacitation “as a natural and proxiinate 

result of an accidental injury received in ... city-scrvice” (Administrative Code tj 13-252; (Matter 

of McCambridgc v McGuire, 62 NY2d 563 119841; Matter of Lichtenstcin v Board ofl’rustees of 

Police Pension Fund of Police Dept. of Citv of New York Art. 11, 57 NY2d 1010 [1982]; Matter 

of Hipple v Ward, 146 AD2d 201 [ lst Dept], appeal denied 74 NY2d 614 [ 19891). 

Tiiasinuch as there was credible evidence to support the Medical Board’s findings that 

Bertone’s condition, although disabling, was not the natural and proximate result of a line-of- 

duty injury, Bertone did not suffer a qualifying accident, and the deteimiiiiation of the Board of 

Trustees was ncitlier irrational iior arbitrary or capricious. 

Accordingly, it is 

ORDERED th?t the motion to reargue is denied. 

ENTER: 
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