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P 1 aiii ti 11, 

-agai iist- 

TI IE C'TTY OF NEW YORK, TJIE NEW Y O N  CITY 
13EPAK TMX'N'I' OF 'I'lihNSPOl~I'A'llON, C'ON EDISON, 
PADILLA C'ONSTRUC'TTON SERVICES, aiid 
PASCO I'LUMBING, 

t'apcrs consirlci-cd i n  ircvicw ofthis inotion for dcfault 

Pilpc1-5 N 11 mbered 
Noticc or  Motion and ATLdavils Annexed .......... 1 

f r  
PALJL G. FEINMAN, ,J.': C '  

Indcx Niiinber 120784/2003 
Subniission Date 2/14/07 
Mol. Seq. No. 001 
Gal. No. - 13 

DECISION ANI) OIIDEII 

Dcfcndant, Paclilla Consti-iiction Services, Inc., moves pili-suant to CPLR 32 12 for 

suiiiiiiary judgmcnt aiid dismissal of the complaint as agaiiist it. The motion, which is 

unopposcd, is grantcd. 

Plaintiff, Doris Borg, was iiijurcd on Noveiiiber 3, 2002, and claims that hcr right toe goi 

stuck in a hole in a City sidcwalk, causing her- to I d 1  and hcturc  hcl- lelt anklc. Thcrcafler, 

plainti I'I'coriiniciiced this lawsitit against the City of New York, the Department Or 

lmisportation, Coil Eclison, Padilla ConstrLiction Services and Pasco T'liiinbing, allcgiiig that 

repair work or construction was performed on the sidewalk at the location where the iiiJLiry wits 

' Tlic Court acliiiowledges the assistance of sccond ycar law student inten1 Mal-h Rad1 i i i  

tlic p p a r a t i o n  of this dccision. 
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sustained and that the parlies were negligent i n  performing this work (Notice of Motion Ex .  (1, 

Amend ed V c 1. i fi cd Co 111 pl ai 11 t ) . 

PIitiiitiH‘s fall occurred outside of Socratcs Restaurant on the “sidewalk 011 Friiiilcliii 

Street betweeii Grecnwicli and Hudson, closer to TTudson” oii tlic south side oftlie slreet ten feet 

h m  H L I ~ S O I ~  while slic was wdlciug cast on Franklin Street (Noticc ol‘M.otjoii Ex.  E, Lkposition 

‘l’esliniony of Doris 13ol-g [hercioakr Borg EB’r] 13, 45). Socrates Kesta.ui-ar1t i s  Iocalcd at 1 0 1  

Hdsoi i  Street and 101 Franlcliii Strcct (the coiiier olF1~t11kli11 and Hudson streets). Plaintil’f 

dcscrihcd tlic area or  the fAl as a “tarry spot” surrounding a grating in tlie sidewalk, which tlieii 

tun-lied into concrete (Borg EB‘I’ 50-60) .  Slic did not iioticc any cvidence of construclion taking 

place at tlic time or iii tlic vicinity ol‘tlie accident (Boi-g EBT 56). 

Defendant Padilla r-clics oil tlic tcslimoiiy the witnesses lo suppoi-t its clnini that it did p‘ 
not pcrfonii any work 011 [he area where tlic fgll gccLirred. Padilla asscrls that if any work was 

pcrronned at lhe location of the accidciit, i t  was pcrfoiined by ;mother entity. According to thc 

deposition oftlie witness on behalf of tlie City, a rccord scarcli was requested and perfoniied for 

1 0 1  Frarikliii Street [or lhe pcriod of Novcmbcr 3, 2001) tlirougli Novcinbcr 3, 2002.’ l’hc sciirch 

did lint locatc any pemiits, repair orders, contracts, complaints or sidewalk violations for that 

area at that timc (Notice oPMotioii Ex. G, Deposilion Testiiiiony of Cynthia Howard 4-5). 

*’  

The witness for [.’on Edison testified that a scarch conductcd for opening ticlccts, 

Thc I-ccoi-d iiidicates that thc scarch was coiiductcd on “1  / I  3 01’2000 to 1/1 3 of 2002.” 2 

However, becaiise the accident occui-red on I 1/3 of2002 and ~-ecoi-d searches coidiictcd b y  ntlicr 
deliidants used tlic date of 11/3 as a reference point, this Court assLiiiics that 1/13 was a 
typographical ci-ror and that 11/3 rather than 1/13 was meant to be recorded :is the tiiiic period o f  
the search. Additionally, the DCM orders in New Yo& C‘oiinty typically providc Ibr rccord 
searchcs lor woi-k done two years prior to the accident. 
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emergency tickets, paving orders and permits for the period of November 3, 2000 tlirough 

November 3, 2002 hound that several work orders and peimits were “called in” for that area, 

howwcr, iioiie of‘tlie work perfoimecl by Coli Edison was in the vicinity oT tlic fall at 1 0 1 

Fraiikliii Street, but rather was pcrfoiiiiecl in the viciiiity or 167 through I75 Fraiikliii Slreel 

(Notice of’Motioii Ex. 1-1, Deposition Testimoiiy orMario Siiiitli 11-1 5 ,  17-1 9, 20-24). 

During his deposition, Luis Raiiiircz, Pro.jcct Engineer for Padilla, teslified lha t  J)adilla 

had not pcrfoi-nied any work i n  the area of 101 I-ludson Strcct in  2002 01‘ within the two years 

prior. Padilla did, liowcvcr, install a water main, roadways and sidewalks OH Greenwich 

bctwcen Hubert and Chaiiibers from March of 2000 until June of 2001. I’adilla was jssiiccl a 

permit fi-om the D.0.T. to open a roadway arid sidewalk 011 Franlcliii Street belwccii Grcciiwich 

and Hudson. Tlic rcpajr-s werc perromed at the intersection or  Greenwjch and Franklin and f 
* ’  f r  iiicludecl 150 k t  of Greenwich rilniiing west to east (Notice of Motion Ex. 1, Deposilion *’  f /  

l’estiiiiony or  1,uis Rami& [hereinafter Ramirez EB‘l’] 8- 14). ‘I’he leiiglh oi‘Franklin i s  

approxiniately 850 to 900 fcct bctwccn Greenwich and I-I~idsoii (Ranij~-cx ERT 27). The worlc 

doiie by l’adilla began on Grcciiwicli bctwccri JTubct-t arid Chambcrs and iiicliided a portion of 

the roadway and sidewalk on the iiorlheast coi-iicr of Fraiikliii Street and the roadway and 

sidewalk on the west side of Greenwich (Ramircz ERT 15-1 9). Tlic work was begun 

approxiniately one year prior lo 2002 and was “straight sidewalk” that did not iiiclircle any 

gratings or tar (Ramircz ERT 20-2 1 ), Thoiigh the pap& subinitted do not provide the visual 

support oLlhe blueprints or diagrams that wcrc rcfcrrcd to in tlic record, a carerul reading or  the 

deposition testinioiiy suppoits the cnriclusioii that all work perfbimcd hy Paclilla 011 Franlclin 

Street was at the northeast corner of Grcciiwicli and Franklin, whereas tlic iiijury suffered by the 
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plainliff occurred at the southern ciid of’Franklin Strcct iicar ITLtdson, in other words at the othei 

end of the block. 

According to C’PJ,R 32 12 (b), a iiiotioii lor summar-y juclgiiicnl sliall be granted where, 

“upon all tlie papers a i d  proof submittcd, thc cause of‘actioii or d c l ~ n s c  shall be cshblished 

siifficiently to warrant the court as a matter of law i n  dirccting judgment in  favor of any pal-ty . . . 

[a] motioii for suiiiiiiaryjucignicnt shall be suppor-ted by . , . ciepositions 3 1 ~ 1  writtcn admissions.” 

The C‘oui-1 has held that “[i]ssue-fiiiding, ratlicr than issuc-dctcrmination is I h e  key to the 

1mmdure. If and wheii the court reaches thc conclusion that a gcnuinc and substantial issue of 

fact is prcscntcd, such deteiminatioii requires tlie denial of tlie application lor suiniiiary 

Jiidgiiient,” Es~c)iw ~ A b o d ,  271 A D  725, 727 (1st Depl. 1947). 

Wliere ;i plaintiff alleges negligence, t niust be shown that tlie defendaiil owes t i  dirty to / 
the plaintiff. In tlic absence ol’a duty, tl$rejs 110 breach and without a breach lliere is 110 

liability,” I’24/kli I’ E‘~lclnicin, 40 NY2d 781, 782 (1976). “Liabilily for tl dangei-bus or dcr‘cctivc 

coiiditioii on properly is generally predicated upon owricrshjp, occupc~iicy, control or special iise 

of the property . . . , Whei-e ~ioiie is present, a party cannot bc licld liable for iiijuries caiised by 

the driiigcrous or dckctive condition of the property,” Sntn I’ City ofNciu l‘odr, 244 AD2d 544, 

545 (2d Dept. 1997). Additionally, in / , ~ w i s  v Mclr-opolitari Trtinsp. Az,lh., 99 AD2d 240, 249 

(1 st Dcpt. 1984), the Coiirt held that a plaintiff iiiust prove that the defendant had actual or 

constructive notice of tlie daiigerous or dci-kctivc coiiditioii iii ol-dcr 10 cstablisli tlint tlic 

a -  

d e h d a n t  owed the plaiiitilT a duty. 

Padilla argucs that i t  owed 110 d ~ i t y  to tlie plainliff liecause i t  did not owii the site cii- 

perform any repair work where the h l l  occur~ed, did 1101 create a dangerous cjr dekective 
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condilion, did not niake special use of llic area i n  cluestioii and did iiot have actiial or constriictive 

notice o r a  dangerous or dckctivc condition. It is not disputed that tlie City of New York, rather 

lhan I’adilla, is thc owricr of tlie sidewalk wherc the accident occuil-ed. ‘ h i s ,  no duty i s  

cslablished by ownership. The plaiiitii’l’has riot presented any cvidencc that 1)adilla occupied the 

property, imdc  special use of the property or had actual or construclivc notice ol‘a dangerous or 

d e fcc t i v e co I I  di t i o i i  w lie rc t lic acc i dc t i  t o ccu ired . A It 110 11 gl i Pad i 1 1 :i arlii I i I l ecl 1 y 13 er fo imi crl w cj rli 

on Greenwich Street, thal work encoinpassed only1 SO leet of Frankliii Sti-eet at most, wliilc the 

enlirc length of Franklin is approximately 850 to 900 fcct belwccn Greenwicli and ~1uc.lsoii. 

Thereforc, plaiiitilf suffered licr iiijiiry approximately 700 fcct from wlicre Padilla’s work ended. 

Conscyiiently, it can be addiiced that Padilla did not perlbim any work wlicre the fall occurred 

and so did not ci-eatc a dange~-ous or defective condition. Tlnrs, Padilla owed no duly to the 

plaintiff. (See Pwr-icorii v SI, Jvhrr ’k Pr-qmmtory High S‘cl~ool, 290 AD2d 546 12d Dept. 2002j,, 

[holding that the dcfehdanl was ciititlcd to suruiiiary juclgmcnt based OH deposition testiniony 

which eslablished that although it performed work on the block where tlic plaintifl‘ I l l ,  i t  did no[ 

perform work 011 the same area where lhc plain tiil’lell]). 

/ 
*’ 

Even vicwing the facts in a light most favorable to tlie plaintill, because the motion is 

unopposed the slalcinents set forth by I)adilla arc deemcd to be admitted by the plaintif1; (scc 

Lrqw 1’ S/rc77arr-l, 25 AD2d 498 [ 1 st Dept. 190h], czjfg 48 Misc2d 478, 480 [ 19651). Rased on the 

record bchre  the Court, Padilla has made a prima facie showing that i t  owed 110 diity to the 

plaintiff, and Padilla is eiititlcd to siiti7iiiaryjud~:mcnt as a niatter of law. Accorcliiigly, il i s  

0 I1 D ERE D tli a t tlie dc fciid an  1, Pad i 1 I a c‘ o 11s t riic t i 011 S e rv i ccs ’ iii o L i o 11 fo 1- s 11 iii 11 1 ai-y 

judgment is grantcd on defiiult, and h a t  the complain1 and aiiy cross claims arc dismisscd as 
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agaiiist Padilla Constniction Scrvices only; and it  is fui-tlicr 

0RT)ElUiL) that thc action is scvcrcd aid continued as against the remaiiiilig partics 

iiiider his  indcx number. 

’ ,  Iliis constitutcs the decision and order of thc court. 

New York, Ncw York .r.S.CI. 

(2007 Pt 57 D&0-170784-2003 0 0 3 )  
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