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3 / I 7/ '0 7 MOTION DATE 

- v -  
MOTION SEQ. NO. 0 oq 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes U No 

Upon the foregoing papers, it is ordered that this motion 

Check one: 1 I FINAL DISPOSITION /LINON-FINAL DISPOSITION 

Check if appropriate: u DO NOT POST l:.--I REFERENCE ~ 
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Plaintiff, 

-agai tist- Index No.: 600337/02 

SPEAR, LEEDS & KE1,I,OGG, SPEAR, 
I ,I-;AT>S & KHLLOGG-FUTURES DIVISION, 
SPEAR, I,EEDS #k KELLOGG LONG 
TERM 1)JSABILl‘I’Y INCOME PLAN and FlKST 
UNUM LIFE INSTJRANCE COMPANY, 

De fc nd ant s , 

Clearing, L. P.) and Spcar Leeds & Kellogg-b’ulures Division lmng Tcrm Income Disability Plan 

(together, Spcar, Leeds & Kellogg) movc for leave to rearguc the court’s decision and order 

dated Jaiiuary 27, 2007, denying the motion for summary judgment dismissing the first and 

second causes of action and dismissing Spear, k e d s  & Kellogg’s cross claim against First Uiiuin 

Life Insurance Coiiipany (First Unum), CPLR 222 1. 

Spear, Lecds & Kellogg argues that the order was “clearly erroneous” in three respects: 

(1) thc court ovcrlooked the law concerning Spcar, Leeds & Kellogg’s duty, as administrator of 

the group disability insurance plan, to plaintiff, who was not an employee o r  thc firm; (2) the 

court overlookcd the lack of evidence thal Spear, Leeds & Kellogg breached the impljcd 

agreemcnt allegedly created in 1 993, when plaintiff first began clearing trades tlirough Spcar, 

Leeds & Kellogg; and (3) in sua spontc dismissing Spear, Lceds & Kellogg’s cross claim against 

First Unum, the court misapprchendcd the nature of [he cross claim and overlooked several bascs 
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fbr the cross claim. 

'I'hc motion is denied. 

Spear., Leeds & Kellogg has not dernonstratcd that tlic court overlooked any relevant 

hcts,  rnisapprelicndcd the applicable law or, for any otlicr reason, mistakenly arrived at its prior 

dctcriiiination denying sunimary dismissal of. plaintiff's contract-bascd claims against Spear, 

I xcds & Kellogg and thc cross claim against First Unurn. CPIX 222 I (d); Spjnale v 10 West 66''' 

Street Corp., 1 93 AD2d 43 I ,  432 ( I  Ft Dcpt 1993); William P. Pahl Equipment Corp. v Kassis, 

I82 AD2d 22, 27 ( I "  Dept), !y dismissed in part, denied in part, 80 NY2d I005 ( I  992). A 

motion to rearguc is not intended to afford an unsucccssful party successive opportunities to 

reargue issucs previously decided, or to prcscnt arguments difiierent lrom those originally 

asscrtcd. Rubinstein v Goldman, 225 AD2d 328, 328-29 ( 1  Ilcpt), Iv denied, 88 NY2d 8 15 

( I  996). 

While it is law of the case that Spear, Leeds & Kcllogg was not plaintilf's employer 

(Elircnspeck v Spear, Ixeds & K e l l o g ~ ~  et al., 389 F Supp 2d 485, 490 [SD NY 2005]), thc  court 

did not misapprehend tlic law by imposing upon Spcar, 1,ccds & Kellogg the implied contractual 

ciutics of an employer to its employees to administer the group insurance plan according to 

certain legal standards of care. In Lipton v [Jnumprovident Corp. (1 0 AD3d 703 [2d Ilcpt 

2004]), the court licld that Spear, Leeds & Kcllogg, in its role as policyholder and adniinistrator 

of the sariic group disability plan, owcd a commodities trader who, likc plaintiff, was not an 

employee, but cleared his trades through Spear, 1,ccds 62 Kellogg, a common-law duty of good 

faith in adniinistcrjng the plan. 

Again, Spcar, Leeds & Kellogg niakcs the argurnenl that no valid consideration existed 
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for any implied agrccincnt to procure long-term disability coverage for plaiIhK Thc court 

previously ruled that: 

Val id consideration for an implied contract was created when Spcar, Leeds & 
Kellogg offcrcd scrvices to plaintiff, including a reduccd commission rate and a 
full line of insurance covcragc, as an inducement for him to trade with Spear, 
Txeds & Kellogg rather than any other clearing firm. See Antinora v Nationwide 
Lire Ins. c‘o., 76 Misc 2d at 605 (“rcal consideration” for contributory group 
health insurance was cmployee working for tlic defendant employcr). 

Spcar, 1,ecds & Kellogg now argues in its reply papers on this motion for rcargument that 

plaintiffs brother testiiied at his deposition that thc disability insurance was offered to 

“cvcrybody. It wasn’t limited to Spcar, Le& & Kellogg customers, brokers that cleared through 

thcm” (13avid Khrcnspeck Dep. at 45). 

This testimony was not submittcd on the prior motion.’ Even Xit  was and even if it was 

not presented lor the first t h e  in Spear, Leeds & Kcllogg’s reply papcrs to this motion (Hatista v 

Santiago, 25 AD3d 326 [ I  st Dept 20061 [party seeking suiiiiiiary judgment cannot introduce new 

evidence in reply papers]), it docs not ef’lect the court’s prior decision. Kcgardless of plaintiffs 

brother’s belief as to who thc insurance was being “offered to” by Ms. Jordan, coverage under 

the policy, by its terms, was only available to two classcs of people: (1) “Owners,” and (2) “All 

Other Employees including Brokers who clear through SPEAR, L,EEDS & KELLOGG - 

EIJ‘I’UIIES DIVISION” (E Kennedy Rcply Affirm., Exh. fi at p. 3: Policy, $ 111 1). 

With respect to whether an implied agreement was crcatcd in 1933 and subsequently 

breachcd, that is a question o f f k t  for trial. 

’ Only pages 32 to 3 I ofthe deposition testimony of David Elircnspeck were submitted 
by the plai1itiiY in opposition to the defendants’ motions for summary judgment (see Conway 
8/28/06 Affirm., Exh. 8). 
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‘I’lic court dismissed, sua sponte, Spear, Leeds dk Kellogg’s cross claim against First 

Unum on the ground that the cross claim was based on a iinding orcoverage under tlic policy, by 

estoppel or otherwise, arid First I Jnum’s motion for summary judgment dismissing the plaintifl’s 

claim fbr coverage under the policy and his claim that Firs1 Unum should be estoppcd from 

denying coverage, was being grantcd (see Order at p. 16). 

Spear, Leeds & Kellogg argues that its cross claim docs not depend on a finding of 

coverage under the policy for two reasons. First, if it is found liable to the plaintifylor breach of 

an jmplicd contract, Spear, Lccds & Kellogg argues that it will have a clear claim li)r unjust 

enrichment against First Unum, bccausc First I Jnuni has rehsed to return plaintiffs premium 

payments. Secondly, it makes the argurnciit that if Spear, Leeds & Kellogg were held liable to 

plaintiff due to its alleged failure to properly enroll him in the long-tenn disability plan, it would 

be entitled to relief f>oin First Ununi if First LJnum did not properly inlorm it as to how to cnroll 

prospective insureds. 

The cross claim does not state a claim for unjust enrichmenl. There is no allegation in the 

amciidcd coniplaint or any of the plcadiiigs that First 1Jnum has refused to retuni the prciiiiunis 

or that its retention o l lhe  premiums is unjust in any way. First IJnum proffers documentary 

evidence showing that plaintiff’s counsel was directed, on two occasions in writing, to contact 

Spcar, 1,ccds & Kcllogg’s human rcsourccs or payroll department to request that they proccss a 

refund of thc prcmiums. It contends that bccausc the policy was “seli-accounting,” First Uiiuin 

will need documentation from Spear, Leeds & Kellogg showing the amount of thc prcniiuni it 

transmitted on plaintiffs bchalf. If a valid claim for unjust enrichment arises in the future, tlicn 

Spear, Leeds & Kellogg is free to coninience a plenary aclion against First Unuiii at that time. 
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As t‘or Ihe second basis for a cross claim against 1:irst [Jnuni, again, the existing cross 

claiiv iiiakcs no allegation that First LJnum fiiled to properly iriforni or educate Spcar, I,eeds & 

Kcllogg as to how to enroll its eniployees and traders. Morc irnportmtly, Spear, I,ccds & 

Kellogg cites no provisions ol‘the plan or thc policy or any coinmon law or statutory duty to 

support such a claim. 

For the foregoing rcasons, the motion for reargument is denied in all respects. 

‘I’his constitutes the decision and order of the court. 

Dated: May 3, 2007 

ENTER: * 3.S.C. 

I F I L E D  
MAY 10 2007 

NEW YORK 
INfY CLERKS OFFIP  
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