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SCANNED ON 511012007 
-, 

” .. 

The Application o f J M E S  V. GUARINO, JAMES N. 
GUARTNO and lUCHARD GUARLNO, niembers of 
103 CHRISTIE, l,T,C. 

Index No. 603841/2006 

Petitioncrs, 

For tlic dissolution ol163 CHRISTIE, LLC pursuant 
to Article 7 of the Limited Liability Company Law 

-against- 

DECISION arid ORDER 

2007 
DEAN ROSS, TODD ROSS and 163 CHRISTIE, LLC 

‘fhc court consolidates motion sequence numbers 003 and 004 for disposition. ’ 
In a procccding seeking dissolution of 163 Christie, LLC, (bbCompany”), a limited liability 

company whosc only asset is a residential apartment building located at 163 Christie Street in 

New Yorlc City (“building”), respondents Dean Ross, Todd Ross and 163 Christie, LLC‘ 

(“respondciits”) move by order to show C ~ U S C  for an order: 1) granling them physical ~ C C C S S  to 

inspect thc 163 Christie Strcct premiscs; 2) declaring that superintcndcnt A1 Raiiios is a resident 

o f  Apartment 0 at 139 Eldridge Street and that he is not a resident ol163 Christie Street; 3) 

mtraining petitioncrs lYom interfering with AI Ramos’s tcnancy at Eldr-idge Street; 4) directing 

pctitioners to pay $1 58,872 into an operations account for 163 Chi-istie Street; 5 )  directing 

petitioners to tui-ti ovcr all 163 Christie Street books and records to respondents; and 6) staying 

‘Motion sequence number 004, that contains a request for all of the rclicf that rcsponrlciits 
rcqucstctl in motion 003, is the basis of this decision. This decision, however, fiilly incorporatcs 
motion scquerice number 003 as well. 
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the sale of 163 Christie Street Respondcnts also seek to reargue and/or renew this cotirt’s 

December 15, 2006 dccisiori that dissolved 163 Christic, LLC and, upoii reiicwal or reargument, 

seek an order rcl icviiig them from the judgmcnt dissolving the Company. 

In addition, respondcnts movc pursuant to CPLR 3212 for sumniary judgment disniissing 

tlie second and third count in the petition and for suminaryjudgiiieiit in their hvor  on their fourth 

and fifth couiitcrclaims. 

BACKGROUND 

In Jtily 2002, the conipany purchased a 22-unit rcsidential apartinent building located at 

163 Christie Street i n  .New York City with the plan to buy out thc cxistiiig tenants, renovate the 

apartments and thcii lease the renovated apartments to new tenants at higher rents. Pelitioncrs 

allege that, in thc ordinary course of business and pursuant to the operating agreement, the 

iiiciiibei-s of h e  conipaiiy made capilal calls i n  order to buy out lenants and pay contractors for 

thc renovations. Pctitioiiers further allege that, at the end of 2005, all members of 163 Christic, 

LLC agreed that, in order to increase thc Company’s profitability, thc incinbers needed lo ramp 

up their cfforts to buy out cxisting tcnants. However, pctitioncrs claiiii that despite this 

agreement, in  May 2006, respondcnts defaulted in making tlicir sliarc ol- the payment under ;I 

$50,000 capital call. In Junc 2006, respondents dcfaulted in making a $12,500 paymcnt i i i  

rcsponse to a capital call, and the petition list3 several other instanccs wlicre respondents 

dehulted i n  thcir responsihilitics uiidcr tlie operating agrccnient. Petitioners contend that 

respondents acted in bad faith to crcate financial hardship and induce petilioners to sell tlicir 

intercst in tlie bLiilding for less than market valuc. Pctitioners also contend that tlic aiiiiiiosity 

that has developcd between the LLC nicmbers, coupled with rcspondents’ f’dilure to honor their 
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liiiancial obligations, “has made it virtually impossible to conduct the business of Ihe Company 

i ti a wasonable and efficient Iiianncr. The Company is effectively deadlockcd and cannot 

liiiiction properly.” (Pctitioii, 7 43). The petition sccks dissolution oi‘tlie Company, a reduction 

in respondcnts’ iiitercsts in the Company pursuant to the operating agreement and damages bascd 

011 respondents’ allegcd breach oi‘ liduciary duty. 

Kcspandents answered and allege that petitioners have engaged i n  financial sclf-dcal ing. 

hi he i r  first atid second countcrclairns, they seek declaratory judgiiients that, pursuant to the 

operating agrccment, respondcnts were cntitled to a right of first rcfusal before petitioiiei-s 

transfen-ed and/or reconfigured their ownership interests. Respondciits have also countel-claimed 

for hrcacli olcontract, hrcach of liduciary duty and conversion (the third, fourth and fifth 

co LI n t crc 1 aims). 

On Deceniber 5,2006, the court issued a judgment dissolving 163 Christie LLC, and, by 

order dated Fcbniaiy 17, 2007, the court appointed a receivcr to oversee the winding dawn and 

sale of the building. 

I iULlNGS ON 011A1, ARGUMENT 

On March O1 2007, at oral argument, the court resolvcd several portions of the motions 011 

the record. The courl ruled that it would keep thc rcceiver in  place (‘Trans. pp,  64-65) and deal 

with the issues rcgardiiig AI Kanios’s residcncy, the destruction of the building’s value and 

qucstions regarding Gnancial transactions after the sale of thc building when h e  court coriducts a 

hearing 011 the distribution ol the proceeds. Thc court further ruled that rcspoiideiits would have 

f~il l  discovery d tc r  the sale and prior to the hearing. ( Id ,  at 62-64). The court prohibitcd all 

parties lrom interfcring with the receiver’s operation of the building aiid forbade them froin 
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critcriiig the titiildiiig without the receiver’s peiniission. It also directed pctitioiicrs to produce all 

books and rccords to the reccivcr. ( I d ,  at 66-67). Thc court denied respondents’ applicatioii to 

ieiiew and rcargue the court’s Deccnibcr 15, 2006 judgniciit dissolving the company bccausc 

respoiideiils had fai Icd to delilolistrate that thc court misapprehended thc law or tlic I‘acls a id  

Liiled lo produce iiew evidericc sufficiciit to require renewal. (Id. at 70-71). 

Tlic only branches of the inotioii that reniaincd unresolved after oral argument arc 

respondents’ requcst for summary judgment dismissing the “reduction of respondents’ interest” 

claim and the bleach of fiduciary duty claim in the petition and respondents’ demand for 

sumiiiai-y judgmenl on their counterclaims for brcach of fiduciary duty and conversion. 

Respondents’ rcquests for summary judgment dismissing the second count in the pelit1011 

for reduction of respondcnts’ interests pursuant to the operating agreement and lor summary 

jiidgiiiciit in  their favor on the conversion counterclaim are preniaturc. The court will consider 

lhese rcquesls at the h i r i n g  lo determine disbursements after the rcceivcr sclls I63 Christie 

Strcct and an accouiitant has inspected the books and records. (SPP Trails. pp. 62-63, 7 I ). 

BREACII OF FI1)UCIARY DUTY 

The requests for sunimarv iridPment on the breach of fiduciarv dutv claims are 

premature. 

A member o f a  limited liability conipany owes a fiduciary duty to the other members. 

(hh/m I’ Fdilstcin, 20 A.D.2d 469 [2d Dept 3,0051). To prevail on a cause of action h i  breach of 

fiduciary duty, tlic minority rnciiibcr inust prove that thc managing member niisuscd or 

misappropriated funds of the limited liability company and/or cngagcd 111 self-dealing. (Sw LJ g. 
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records is coinplctc. (See CPLR 3212[fl; Espindola vJorawcrr, 228 AD 2d 243 [ 

Ririiios v DGI L)eutsclic C~cscllschcfl Fei~i- hnniobilieifonds, MBH, 37 RD3d SO2 

[Sup. CI., Nassau County 20071). At this juncture, however, the motion for summary j udyiient 

in  respondents' h v o r  011 the breach of fiduciary duty countcrclaitn is prcmatut-c becausc, at the 

March 9, 2007 licaring, the court directed the parties to hold discovery in abeyance until the 

receiver coniplctcd tlie sale of 163 Christie Street. Accordingly, llie court denies the motion 

with lcavc to rcncw artcr the sale of the building when all discovery and review of the firiaiicial 

sl Dept. 19961; 

2d Dept 20071 

[summary judgment premature because substantial discovery rcmaincd outstanding]). 

For thc rcasoiis stated above, the court also denies thc branch of thc motion for summary 

judgment for dismissal oP the third count in the petition for breach of fiduciary duty with lcavc to 

+ rciicw a k r  the receiver- sells thc building and discovery and review of the financial recor-ds is 

complek. 

Accordingly, it is ORDERED that the branch of the motion that requests the court to keep 

the rccciver in place is granted and the motions are otherwise denied. 

The parties are dirccted to appear in Part 3 ,  60 Centre Street., Room 248 on the -1 f? dciy 

- at -~ 3.3~ a m n  for a compliance conferencc. 

Of? This decision constitutes the order of thc court. 

. Dated: May 7-, 2007 
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