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VEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIM NAL TERM PART K-19

THE PEOPLE OF THE STATE OF NEW YORK . BY: STEPHEN A. KNOPF
DATED: MAY 11, 2007
- agai nst -
| NDI CTMENT NO. 2691/ 06
KARI NA SAYERS ; SET ASI DE VERDI CT

Def endant

The defendant, Karina Sayers, has filed a notion with this

Court seeking an order setting aside her verdict in the above-

captured indictnent, pursuant to CPL 8330.30 (1)&(2). The def endant

argues first, the Court’s Ml ineux ruling was inproper; second, she

was substantially prejudiced by the People’s delay in turning over

Rosario material; third, there was juror m sconduct; and fourth, the

Court’s severance ruling was error. The People disagree, and urge

this Court to deny the defendant’s application.

The charges as to which this defendant was found guilty arose

out of an incident that took place on Septenber 14, 2006. On
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Septenber 14, 2006, at approximately 7pm M. Aida Padilla, the

conpl ai ni ng wi t ness, received a tel ephone call on her cell tel ephone

fromthe def endant and her co-defendant/ boyfriend, Anthony Mendez.

During this call, the defendant and co-defendant Mendez uttered

profanities and threatened to kill M. Padilla. M. Padilla

possessed a valid order of protection on this date. The order of

protection specifically prohibited contact between the parties;

including tel ephone calls. After a jury trial, conducted by this

Court, the defendant was convi cted of one count of crimnal contenpt

in the first degree, one count of crimnal contenpt in the second

degree and two counts of aggravated harassnent in the second degree.

Crimnal Procedure Law 8330.30 governs the situation where a

court may set aside a verdict of guilt. The statute provides, in

pertinent part, that “At any tinme after the rendition of a verdict

of guilty and before sentence, the court may, upon notion of the

def endant, set aside or nodify the verdict or any part thereof upon
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the follow ng grounds: 1) Any ground appearing in the record which

if raised upon an appeal froma prospective judgnment of conviction,

woul d require a reversal or nodification of the judgnent as a matter

of law by an appellate court or 2) That during the trial there

occurred, out of the presence of the court, inproper conduct by a

juror, or inproper conduct by another personinrelationto a juror,

whi ch may have affected a substantial right of the defendant and

whi ch was not known to the defendant prior to the rendition of the

verdict...” CPL §330.30 (1)& (2).

MOL|1 NEUX

Evi dence of an uncharged crinme is inadm ssible on the

People’s direct case if it is offered for no other purpose than to

raise an inference that a defendant has a propensity to commt

crinmes. (See, People v Mlineux, 168 NY 264 [1901]; People v

Alvino, 71 Ny2d 233 [1987]). Al though evidence of prior crimnal

conduct may have sone prejudicial effect, where the prior conduct
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is directly probative of the crinme charged, it may outwei gh that

prejudicial effect. (Al vino, supra. People v Vails, 43 NY2d 364

[1977]) .

It is well-settled that evidence of a prior crinme is

conpetent to prove a specific crime charged where it tends to

establish 1)notive, 2)intent, 3)the absence of m stake or

accident, 4) a comon schene or plan or 5)identity of the person

charged with commtting the instant crine. (See, Ml ineux, supra).

These |isted categories are not exclusive, but only illustrative.

(See, People v Carter, 77NY2d 95 [1990]). O her exanpl es of

perm ssible adm ssibility include a conpletion of the narrative

and to provide necessary background information for the

understanding of the Court and jury (see Alvino, supra; see also

Vai l, supra).

In their pre-trial “Mlineux” application, the People urged

this Court to permt certain “prior act” evidence to be admtted
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during their direct case to establish the defendant’s notive,

intent, absence of m stake, and to provide this Court and the jury

wi th the necessary background information and to conplete the

conplainant’s narrative at trial.

In its decision, this Court specifically allowed the

introduction of a certain set of facts in the People s case-in-

chief. These facts, in sum and substance, included prior abuse by

t he def endant agai nst the conpl ai nant, such as: tel ephone threats,

harassnent, as well as an assault by this defendant agai nst the

conplainant. After testinony was presented as to these incidents,

this Court gave the jury specific limting instructions that such

evi dence was being admtted on the issue of intent, notive and to

provi de background material. Indeed, during the testinony of the

conplainant at this trial, this Court recalls specifically warning

the jury not to consider this evidence “solely on the issue of

propensity to conmt the crinme because that woul d be inproper”
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Thi s adnonition was repeated by this Court in its final

instructions to the jury.

The defendant’s conplaint that the Court’s Ml ineux ruling

conpell ed her to testify is unfounded. The defendant asserts that

she was forced to testify. This Court recalls that the challenged

evidence was elicited fromthe People’ s own w tness; not the

defendant. (See People v Rojas, 97 Ny2d 32 [2001]). As such, the

defendant’s Fifth Amendnent rights were not inpaired by the

Peopl e’ s exam nation of their wtness and her testinony about

t hese prior bad events. Accordingly, this Courts Ml ineux ruling

did not violate the defendant’s constitutional rights.

In addition, the defendant conplains that this Court erred in

permtting the introduction of the photographs of the

conplainant’s injuries froman earlier tine. Here, the defendant

has no cause to conpl ain; the photographs were admtted into

evi dence to rebut the defendant’s claimof recent fabrication.
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Were a witness’ testinony is attacked on cross-exam nation as a

recent fabrication, such rebuttal evidence is permtted. (See

People v Md ean, 69 NY2d 426 [1987]). These phot ographs were

properly admtted to rehabilitate the credibility of the

conplaining witness. (See People v Seit, 86 NY2d 92 [1995]).

After careful scrutiny of the notion papers submtted by the

parties and a review of the relevant case |aw, this Court adheres

to its original decision on its Mlineux ruling. Such testinony

was proper to show the defendant’s notive, intent, absence of

m st ake, conplete the narrative and to supply the necessary

background to assist the Court and jury (see, Ml i neux,

general | y). Accordingly, this Court stands by its original

deci sion. The defendant’s application to set aside his verdict

pursuant to CPL 8330.30 (1) is denied.

RCSARI O

Crim nal Procedure Law 8240.45 (1) provides, in sum and
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subst ance, that any witten or recorded statenent of a w tness

whom t he People intend to call at trial which relates to the

subject matter of the witness’ testinony nust be nade available to

t he defendant before the prosecutor’s opening statenment. (See,

Peopl e v Rosario, 9 NY2d 286 [1961]. The purpose of this rule is

to all ow the defendant an opportunity to confront w tnesses

agai nst him (See People v Poole, 48 NYy2d 144 [1979]).

Where there is a delay in disclosure, as in this instant

case, it is the role of the court to ascertain whether the

def endant was substantially prejudiced by the delay. (See People v

Ranghel l e, 69 NY2d 56 [1986]). \Were the defendant has been

of fered an opportunity to cross-exam ne the People’s witness on

the statenent at issue, the courts have generally held that the

del ay does not anount to substantial prejudice. (See, People v

Pol adi an, 2 AD3d 755 [2d Dept 2003]).

In this case, the “statenent” at issue was a piece of paper
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in which the conplainant allegedly recorded the dates and tines of

the threatening calls fromthe defendant. This paper appeared in

the mdst of trial, during the mddle of the re-direct exam nation

of the conmplaining witness. (Prior to this nonent, the People

advised this Court that they thought that this paper was either

m ssing or |ost).

The Court recalls that when this docunent was first produced,

bot h def ense counsels objected to its adm ssion into evidence, but

then specifically consented to it’s introduction into evidence.

Each defense counsel was able to cross-exam ne the conpl ai nant

about the docunent. In fact, counsels argued vigorously that the

conplainant had created it during the trial. Each defense counsel

utilized this docunent to show the inconsistences in the

conplainant’s testinmony regarding the tinme she had received the

threating tel ephone calls. As the defense counsels were able to

effectively cross-exam ne the conpl ai nant about this docunent,
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especially after consenting to its adm ssion, to conplain about

its adm ssion into evidence is disingenuous. The Court concl udes

that the defendant suffered no substantial prejudice in the del ay

of this docunent’s production. (See People v Page, 296 AD2d 427

(2d Dept[2002]). As such, the defendant’s application to set

aside his verdict pursuant to CPL 8330.30 (1) is denied.

JUROR M SCONDUCT

Crim nal Procedure Law 8330.30 (2) provides, in pertinent

part, that a verdict may be set aside when a juror engages in

i mproper conduct, which m ght have affected a substantial right of

a defendant and which was not known to the defendant prior to the

rendition of the verdict. In order to establish this claim there

must be a specific showng that the action of the juror affected a

specific right of the defendant, (see, People v Rodriquez, 100

NY2d 30 [2003]). Yet, not every msstep by a juror rises to the

|l evel at which a reversal is automatically required. (See, People
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v dark 81 NY2d 913 [1993]).

In this case, during a post-verdict discussion with several

jurors, in the presence of the Court, prosecutor and defense

counsel s, one juror inquired whether defense counsels possessed

t el ephone records of their clients.

The defendant submts that this specific question by this one

juror was inproper conduct in the jury room This Court find no

factual or |egal reason to conclude to that such a question by a

juror rises to the level of juror msconduct; requiring a new

trial. (See Rodriquez, supra; O ark, supra). Accordingly, the

defendant’ s application to set aside the verdict pursuant to CPL

330.30 (2) is denied.

SEVERANCE

The defendant Sayers al so argues that the Court erred in

denyi ng her severance notion. The defendant insists that the

Court’s Mblineux ruling as to the co-defendant resulted in
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prejudicial spillover, and resulted in her conviction on these

charges. However, this Court properly instructed the jury that

evi dence of other crinmes could only be considered as to a

particul ar defendant insofar as it relates to that defendant. This

Court finds that the defendant has failed to raise any new factors

warranting this Court to deviate fromits original severance

ruling. The defendant’s renewal of her application at this tine is

wi thout nmerit, and nore appropriately raised on direct appeal, if

counsel deens appropriate.

In sum the defendant’s application to set aside his verdict

pursuant to CPL 330.30 (1) and (2) is denied for the reason

st at ed above.

The foregoing constitutes the order, opinion and decision of

this court.

STEPHEN A. KNOPF, J.S.C.
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