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\ SUPREME COURT OF T H E  NEW YORK COUNTY 

PRESENT: 
tic e 

Index Number : 105502/2005 
VEGA, GEVALIA 

HOUSING AUTHORITY 
Sequence Number : 001 

SUMMARY JUDGMENT 

vs 

INDEX N O .  

I 

I MOTION SEQ. NO. - , 

I MOT1131 

- 
th i s  motion 

- 
I 

--I_. 

Not ice of  Motion/ Order I to I- Show C a u s e  - nffida$?s~- Exhibits ,., 

Answering Affldavits I, Exhibits 

Replying Affidavits  

I 

Cross-Motion: E Yes & N o  

' 1  
CAL  do. , ,  

r 
I 

I olfor 1 :  1 ,  

Upon the foregoing papers,  it is ordered that  this motion Led. A ~ L c L ,  
- d L  L & / t  CL,,& 

A-ak 

J. s. c. 
Dated: 

WALTER B. TOLUB 
Check one: 3 FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: r_] DO NOT POST a R E F E R E N C E  
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15  

X 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ - - _ _ -  - - _ d - _ _ d _ _  

GEVALIA VEGA, an  infant, by her  father 
and n a t u r a l  guardian RAYMOND VEGA, and 
RAYMOND VEGA, individually 

Index No. 105502/05 
Plaintiffs, I plrtn Seq. 001 

- a g a i n s t -  

NEW YORK C I T Y  HOUSING AUTHOR 

Defendan t .  

hazardous l ead  p a i n t  conditions at 711 FDR Drive, Apartment 7 G  in 

Manhattan ( t h e  subject a p a r t m e n t ) .  Gevalia Vega (the i n f a n t  

p l a i n t i f f )  was born on May 9 ,  2 0 0 2 .  Raymond Vega (Mr . is 

the infant plaintiff's father and n a t u r a l  g u a r d i a n .  The s u b j e c t  

apa r tmen t  is owned, operated and maintained by d e f e n d a n t ,  the New 

York City Housing Authority (NYCHA). 

apartment was Maria Vega I Mr. Vega's mothe r  (Notice o f  Motion, 

E x h i b i t s  I, J). Mr. Vega, who had at one p o i n t  lived with his 

mother , was not an  authorized tenant. Moreover, his attempts to 

were r e j e c t e d  b y  defendant NYCHA, (No t i ce  of Motion  Exhibit K).l 

Mr. Vega was r e j e c t e d  i n  1 9 9 9  because he f a i l e d  a I 

criminal background check ( N o t i c e  of Motion, Exhibit K). 
2004 application was similarly disapproved 

His 
(B . ) .  
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N o t w i t h s t a n d i n g  t h e  l a c k  of authorization by NYCHA, it 

appears that Mr. Vega was living at the s u b j e c t  apartment on a 

regular basis w i t h  t h e  infant plaintiff from July of  2 0 0 2  

( T r a n s c r i p t  o f  Raymond Vega p .  3 2 ) .  On February 14, 2004, a 

routine blood test performed on the infant p l a i n t i f f  resulted in 

a diagnosis of an elevated blood lead l e v e l  of elevated l e a d  

level of 2 3 . 6  ug/ml (Notice of Motion, E x h i b i t  0). A second test 

taken less than two w e e k s  l a t e r  showed a significantly seduced 

blood l e a d  level of 10.8 ug/ml (u.) .  By April 1 6 ,  2 0 0 4 ,  t h e  

i n f a n t  plaintiff's blood l ead  level was 9 ug/ml, and i n  March o f  

2 0 0 5 ,  a blood lead level of 6.0 was reported (d.). Medical 

t h e r a p y  was n o t  prescribed for the infant plaintiff (Notice of 

Motion, Exhibit 0 and P ) ,  and  no l e a d  abatement was ever  

performed at the s u b j e c t  apa r tmen t  (Notice of Motion, Exhibit 

M) . 2  

In April of 2005,  plaintiffs commenced t h e  i n s t a n t  action. 

Comprised of f o u r  causes  of action, the complaint asserts claims 

of negligence, b r e a c h  of contract a n d  

habitability, 

infliction of 

nuisance, 

emot i anal 

and negligent 

distress. By 

implied w a r r a n t y  of 

and/or  intentional 

this motion, d e f e n d a n t  

moves f o r  a n  order p u r s u a n t  t o  CPLR 

judgment against p l a i n t i f f s '  claims 

3212  granting sumrclary 

and dismissing this a c t i o n .  

' In f a c t ,  l e a d  t e s t i n g  done i n  t h e  subject apartment i n  
April, 2 0 0 4  did not find higher than norma l  lead levels (Id.) I 

2 
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Discussion 

As w i t h  any motion for summary judgment, success r e q u i r e s  

the moving p a r t y  to prove, by competent, admissible evidence, 

that no material a n d  triable issues of fact exist (Winearad v N e w  

York Univ. Med, Ctr., 64  NY2d 851 [1985]; Sokol-ow, PLI naud,  

w e r  & C a r r e r a s  L L P  v Lac her ,  299 AD2d 64 [Ist Dept 20021 ;  

see g e n e r a l l y ,  Barr Altman, Lipshie and Gerstman; New York C i v i l  

Practice Before Trial, [James Publishing 20061 5 3 7 :  91-92) . Once 

this showing  has been made, t h e  burden  s h i f t s  to the p a r t y  

opposing the motion to produce evidentiary p r o o f ,  

formr s u f f i c i e n t  to establish the existence of material issues of  

fact which require a trial of the action (Zuckerman v C i t v  of New 

York, 4 9  NY2d 5 5 7  [1980]; pemberton v N e w  York C i t y  Tr. A u t h . ,  

304 AD2d 3 4 0  [l" Dept 2 0 0 3 1 ) .  

in admissible 

In cases  involving lead-based p a i n t  exposure, for a landlord 

to be h e l d  liable for i n j u r i e s  caused by the exposure, t h e  

plaintiff is r e q u i r e d  to demonstrate t h a t  t h e  l a n d l o r d  had actual 

or constructive n o t i c e  of b o t h  the existence of thE hazardous 

paint condition 

in the u n i t  containing said hazardous condition ( J u a r e z  v. 

WavecrPSt Manas ement Team LTD., 88 N Y 2 d  6 2 8  [1996]; Rivas  v. 13452 

Hudson R e a l t v  C O ~ P . ,  2 3 4  A D 2 d  132 [l" Dept 19961). A landlord 

does not have an affirmative d u t y  to a s c e r t a i n  whether a child 

u n d e r  the age of s e v e n  lives in any o f  t h e  landlord's units 

that a child u n d e r  the age of seven resided 

3 
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P l a i n t i f f s ‘  opposition t o  the instant motion, comprised of 

mostly conclusory statements and vague descriptions made b y  Mr. 

Vega’ and his aunt, Josephine Olivencia,6 about individuals 

allegedly spoken w i t h  in during the relevant time frame in b o t h  

the Building and NYCHA o f f i c e s ,  I s  insufficient t o  demonstrate 

that the d e f e n d a n t  was on notice t h a t  Mr. Vega and  h i s  i n f a n t  

M r .  Vega‘s testimony a t  deposition included t h e  following: 5 

Q: And in ‘ 9 8 ,  they t o l d  you that you w e r e n ‘ t  authorized to l i v e  
in the b u i l d i n g  because of the ’ 97  arrest; is that right? 
A: Yes. 
Q: What else did they tell you? 
A: There was a five-year waiting period. The manager  told my 
mother and I. 
Q: Who was the manager? 
A :  It w a s  a - a Caucasian man. I don’t remember his name 
Q: Do you know what he looked like? 
A: White hair, about six-one. (Tr. p .  36) [...I 
Q. Now you s a i d  the building knew t h a t  you were there - 
A. Yes. 
Q. What’s the basis f o r  you to say that, that building knew? 
A. A new manager came over  and took - t o o k  place. A - a - l i k e  a 
b l a c k  lady - a heavy s e t  b l a c k  l a d y .  S h e  has  l i k e  a F rench  name. 
She told my mother “While the - while this is pending, you c o u l d  
s t a y  there.” B u t  s h e  seen my mother’s condition 
Q. NOW - 
A. S h e ‘ s  the manager c u r r e n t l y .  
Q. When d i d  s h e  take over t h a t  position as manager?  
A. I don’t remember. (Tr. p .  4 4 - 4 5 ) .  

In pertinent p a r t ,  Ms. Olivencia‘s a f f i d a v i t  states: 
I was p r e s e n t  in the Management O f f i c e  of the N e w  Y o r k  C i t y  
Housing Authority at 54 Avenue D, B r o o k l y n ,  N e w  Y o r k  w i t h  my 
sister on two or three occasions when she made a request for 
her son, Raymond Vega, and  h e r  granddaughter, Gevalia Vega t o  
be listed a s  tenants in the apartment [. . . I  A discussion was 
had with an employee of the New York C i t y  Housing Authority, 
a heavy-set A f r i c a n  American Woman [ .  . . J ( A f f .  in Opp. E x ,  D). 

5 
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daughter were living in the apartment ( B m c o  Popular North 
America v V i c t o r y  Taxi M g n a a p m  ent, I n c . ,  1 NY3d 381[2004] 

('"averments merely stating conclusions, of f a c t  or of  l a w ,  a r e  

i n s u f f i c i e n t '  t o  'defea t  summary judgment"' The 

a f f i d a v i t  submitted b y  p l a i n t i f f s '  attorney is equally 

insufficient as it is n o t  accompanied b y  a n y  admissible proof  

( L u p j n s k v  v .  Windham Capst rllctiQn Gorp., 2 9 3  AD2d 317 

20021;  

(Id. at 3 8 3 ) ) .  

Dept 

(Zuckerman v C i t v  of New work, 4 9  NY2d 55'1 [1980]). 

Inasmuch as plaintiffs have  no t  established t h a t  t h e r e  

exists a t r i a b l e  issue of fact, summary judgment is w a r r a n t e d .  

of the C o u r t .  

Dated: 
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