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Upon the foregoing papers, It is ordered that as ,,llows : 

Defendants Precision Movers, Inc. and Advantage Van 
Lines, Inc. move for summary judgment dismissing the complaint in 
this action by the State I n s u r a n c e  Fund ("SIF") to recover 
w o r k e r s  compensation insurance premiums. S I F  cross-moves f o r  
summary judgment  s t r i k i n g  t hose  affirmative defenses based upon 
defendants' allegation t h a t  S I F  based its claim for premiums upon 
an erroneous classification of d e f e n d a n t s '  employees. 

The summons and complaint was f i l e d  in November 2005.  
It a l leges  breach of c o n t r a c t  arising from defendants '  f a i l u r e  to 
pay premiums, account s t a t e d ,  and defendants' refusal to permit 
S I F  to i n s p e c t  books and records.  
serve an answer, and S I F  sought a default judgment i n  September 
2006 .  The motion was withdrawn on October 6, 2006, apparently 
a f t e r  defendants contacted S I F ' s  counsel. S I F  then granted 
defendants' requests to extend  their time to serve an  answer 
pending t h e  results of an a u d i t  of defendants' records. 

Defendants did not timely 

Defendants finally served an answer in F e b r u a r y  2007, 
denying liability and asserting f o u r  affirmative defenses. 
the f i r s t  affirmative defense, 
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to s t a t e  a cause of action, i n  p a r t  because Advantage Van Lines, 
Inc.  has  no employees. SIF o f f e r s  no proof to rebut defendants '  
claim that Advantage V a n  Lines, I n c .  has no employees and was 
improperly sued, so the complaint is dismissed as against that 
defendant. The second and t h i r d  affirmative defenses a l l e g e  t h a t  
SIF based its claim f o r  premiums on the i n c o r r e c t  classification 
of alleged employees, vendors, suppliers and s u b c o n t r a c t o r s .  

The thrust of defendants' motion is t h a t  S I F  commenced 
this action prematurely, a f t e r  it had determined that premiums 
were owed, b u t  before it had performed a u d i t s  and calculated the 
amount of u n p a i d  premiums to a reasonable c e r t a i n t y .  Since this 
action w a s  commenced, S I F  has  performed audits of defendants' 
records and reduced its demand. S I F  a l s o  has determined that at 
least one of i t a  post-lawsuit audits was done improperly and 
needs to be repeated. 

S I F  contends that it commenced t h i s  a c t i o n  when it 
l earned  t h a t  defendants had breached their insurance con t rac t ,  
and after defendants r e f u s e d  to permit an  a u d i t .  Defendants deny 
t h a t  they refused to permit an audit p r i o r  to t h e  lawsuit, and 
their contention is supported by a copy of S I F  audit r e s u l t s  
arising from a May 10, 2005  audit ( N o t i c e  of Cross-motion, 
E x h i b i t  4). I n  any  event, there i s  no d i s p u t e  t h a t  SIF has 
performed audits in recent months. 

Defendants concede t h a t  the policy was breached, b u t  
that they owe only a small amount. They o f f e r  no a u t h o r i t y  for 
the proposition t h a t  an a c t i o n  f o r  breach of con t rac t  should be 
dismissed where the a l l eged  breach resulted in damages in an 
amount less t h a n  pleaded. 
extend t h a t  the t h i r d  cause of action, which seeks judgment  
directing defendants to produce t h e i r  books and records for 
inspection, is dismissed as moot because it already has been 
permitted to i n s p e c t  and audit defendants' records. 

However, the motion i s  granted to t h e  

With respect to the cross-motion, it is granted i n  p a r t  
because the c o u r t  is without j u r i s d i c t i o n  to review issues of 
classification. 
administratively, and may be challenged in t h i s  c o u r t  only i n  the 
c o n t e x t  of an Article 7 8  proceeding. S I F  v Fox Run Faxrns. Inc , ,  
195 AD2d 372 (lst Dept 1993). Accordingly, t h e  second and third 
affirmative defenses  are  s t r i c k e n  t o  t h e  extent that t h e y  raise 
the defense t h a t  S I F  f a i l e d  to proper ly  classify defendants' 
workers. However, t h e  affirmative defenses a l s o  raise coverage 
issues, i.e., t h a t  S I F  is s e e k i n g  to recover premiums for 
workers, vendors, suppliers and subcont rac tors  t h a t  a r e  not on 
defendants '  payrolls, and for whom no insurance was provided. j& 
Bun Farms, Inc., 195 AD2d at 374 .  Accordingly, it hereby is 

A challenge to classification must be pursued 
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