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This is an action brought pursuant to Article 15 of the
Real Property Action and Proceedi ngs Law for an order
declaring a copy of a deed dated May 8, 1991 an original for
t he purpose of having it recorded.

The action was comrenced by the filing of a sumobns and
conpl ai nt which was verified by the attorney, not a party to
the action. The conplaint alleges that on or about My 8,
1991 the plaintiffs purchased certain real property |ocated
at 111-03 179'" Street in the County of Queens; on that date
t he defendant Austin O Rhoda executed and delivered a deed
to the plaintiffs; and the deed was thereafter | ost,

m spl aced or inadvertently destroyed.

In support of the notion, plaintiffs present a copy
of the deed in question, together with the affidavit of
Tinmothy W MLeron. M. MLeron states that he is an
enpl oyee of Stewart Title |Insurance Conpany, Inc., which
insured the fee interest in connection with the subject
property. He states upon information and belief, wthout
setting forth the basis for such informati on and beli ef,
that the defendant executed and acknow edged the deed for
t he purpose of conveying the prem ses. No docunmentation is
provided to the court, other than the copy of the deed. The
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court is not infornmed of the position that the affiant hol ds
with Stewart Title Insurance Conpany, Inc. Although he
states that inquiry was made to the defendant, as well as
Stewart Title' s agent who handl ed the cl osing, he does not
informthe court as to who nade such inquiry or the nature
of the inquiry.

As set forth by the Appellate Division Second
Departnment in LaCapria v. Bonazza, 153 AD2d 551: “The
failure to record a deed does not deprive a person of the
opportunity to assert a claimof legal title to property
[citations omtted]. A |lost deed nay be established in
order to prove title. However, it nust be done by clear and
certain evidence showing its contents and that the deed was
properly executed with all the fornmalities required by |aw
[citations omtted].”

Here, what is said to be a copy of the deed is
presented to the court. However, the pertinent facts are
not properly before the court. The affidavit of the title
conpany enpl oyee is nmade upon information and belief,

Wi thout any indication as to its basis nor as to the source
of the photocopy of the deed. Absolutely no supporting
docunentation is provided to the court.

Further, although CPLR 3215(f) provides that a verified
conpl aint may be used as the affidavit of facts, the courts
have held that a conplaint verified by counsel, such as the
one submitted in this case, “anmpbunts to no nore than an
attorney’'s affidavit and is insufficient to support entry of
j udgnment pursuant to CPLR 3215.” Feffer v. Ml peso, 210
AD2d 60, Mullins v. DilLorenzo, 199 AD2d 218.

Finally, the only defendant naned in the action is
Austin O Rhoda, the individual grantee in the unrecorded
deed of some sixteen years ago. RPAPL § 1511 requires that
the person in possession shall be made a party to the
action, as should any person who clains an interest in the
real property. That section goes on to provide that “where
it appears to the court that a person not a party to the
action may have an estate or interest in the real property
whi ch may in any manner be affected by the judgnent, the
court, upon application of such person, or of any party to
the action, or on its own notion, may direct that such
person be nade a party.”

No title search is provided to the court. There is no
way, fromthe papers submtted, for the court to determ ne
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whet her notice nust be given to others that may be affected
by a judgnment as prayed for herein. The court cannot
determ ne fromthese papers who is in possession of the
property. As the conplaint is not verified by a party and
given the insufficiency of the affidavit in support of the
application, the plaintiffs have not sustained their burden.

Accordingly, the notion is denied, w thout prejudice
and with | eave to renew upon proper papers which shal
address the issues raised herein.

Dat ed: Apri | 30, 2007
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