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In this action, plaintiff seeks to recover damages for
personal injuries alleged to have been sustained as the
result of a notor vehicle accident which occurred on
Novermber 19, 2003 at the intersection of 120'" Avenue and
223'% Street in Queens County.

Def endants Law ence Pucci o (Puccio) and Karen Metcal f
(Metcal f) nove for an order dism ssing the conplaint and
directing that summary judgnent be entered pursuant to CPLR
3212 in their favor on the ground that the injuries
sustained by plaintiff do not neet the requisite definition
of “serious injury”, as set forth in Article 51 of the
| nsurance Law of the State of New York. Dismssal of the
conplaint and all cross-clains is sought on the ground that
there are no triable issues of fact as agai nst them

Def endants Andrea L. Martin (A Mrtin) and Linval
Martin (L. Martin) cross-nove for dism ssal of the conplaint
based upon plaintiff’s failure to sustain a serious injury.



[* 2]

Contentions of the Parties

Def endants assert that plaintiff’s bill of particulars
sets forth the following injuries: Disc bulge at L3-L4, L4-
L5 and L5-S1; cervical/lunbosacral derangenent;
cervical /lunbosacral radicul opathy; left knee/right knee
der angenent .

Def endants submit the affirmation of their exam ning
neurol ogist Dr. Edward M Wil and stating that there are no
objective findings as to permanency or disability. He sets
forth specific objective tests which had negative results
and quantifies the range of notion tests as all normal.

The affirmation of Dr. Louis J. Lonbardi, an orthopedic
surgeon, states that he found no evidence of any pernanent
functional deficits of the cervical or |unbar spines. He
further states that plaintiff’s knees revealed full range of
notion w thout objective clinical evidence of any functional
deficits. He sets forth specific objective tests and their
negative results and quantifies plaintiff’s normal range of
not i on.

The plaintiff’s MRI’s as to her right and | eft knees
and | unbar spine were read by Dr. Stanley Sprecher, a

radi ol ogist. The right knee was nornmal. The |eft knee had
a pre-existing abnormality of Grade |V changes of
chondromal aci a patella which pre-dated the accident. It was
ot herwi se normal. The |unbar spine showed di sc degeneration

at L2-3, L4-5 and L5-S1 which represented a | ong standing
degenerative process predating the accident and unrelated to
it.

Def endants Puccio and Metcal f al so submt two
deposition transcripts of plaintiff and the transcript of
def endant Lawrence Puccio on the issue of no triable issue
of fact as against themon the issue of liability.

Plaintiff testified that she was traveling on 120'" Avenue
whi ch had no traffic device or stop sign for vehicles
traveling in her direction. There is a stop sign for
vehicles on 23" Street at the intersection. Three vehicles
were involved in this accident. The one vehicle that cane
in contact with plaintiff’s vehicle was traveling on 223'°
Street. The third vehicle was traveling on 120'" Avenue in
the opposite direction to plaintiff. She testified that the
van which was traveling on 120'" Avenue did not hit her
vehi cl e.



[* 3]

Def endant Puccio testified that he was the operator of
the van on 120'" Avenue. There were no traffic control
devi ces on 120'" Avenue. He saw defendant A. Martin's
vehicl e come down 223"¢ Street, run a stop sign and hit
plaintiff’s vehicle. Both vehicles then spun around and
made contact with his car. Defendants Puccio and Metcalf
argue that they are not liable for the accident but rather
that defendant A. Martin' s conduct was the sol e proximte
cause of the accident.

Plaintiff opposes the notion and cross-notion as to
threshold. Plaintiff submts the affidavit of Dr. Lennie
Hobenson, an osteopath, who first saw her on Novenber 25,
2003. Based upon his exam nation, he found the follow ng:
“range of notion of cervical spine was decreased in flexion
si debendi ng secondary to pain and muscle spasm Spurling
Test was positive on the left; there was tenderness and
nmuscl e spasns to upper trapezius paraspi nal nuscles;
sensati on was decreased in right C6-C7 dernmatones; physical
exam nation of the |unbar spine reveal ed noderate to severe
par aspi nal mnuscl e tenderness and nuscl e spasns on pal pati on;
Strai ght Leg Raising test supine was positive at 6 degrees
on the left and 45 degrees on the right; sensation was
decreased in L4-L5-S1 dermat ones; exanmi nation of the knees
reveal ed bruises on the right and the | eft knee; subpatellar
swelling in the right and the I eft knee; McMiurray’'s test was
positive in both knees; there was crepitus and stiffness in
the right knee and decreased nuscle strength in the | ower
extremties. He diagnosed her with chest wall contusion,
cervical sprain and strain, lunbar sprain and strain, right
knee contusion, internal derangenent of the knees.

Plaintiff also submits an affirmation by Dr. Mark
Shapiro, a radiologist, who exam ned plaintiff’s MR filns
and determ ned the follow ng: “Lunbar Spine - abnornal
signal and broad based disc bulges at L2-L3, L4-L5, and L5-
S1; Left Knee - bone bruise of the nedial tibial plateau, an
occult fracture cannot be excluded. Abnornmal signal in the
posterior horn of the nedial neniscus, a tear cannot be
excluded. Grade IV changes of chondromal aci a patell a.

Joint effusion. Right Knee - Abnormal signal in the
posterior horn of the nedial neniscus, a tear cannot be
excl uded.”

Plaintiff also submts the affirmation of Dr. Leo
Bat ash who initially saw plaintiff on March 17, 2004.
Based upon his physical exam nation he sets forth
guantified | osses of range of notion in the cervical and
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| unbosacral spines and left and right knees. He initially
di agnosed traumatic cervical sprain and | unbosacra
sprain/radicul opathy with disc bulge at L3-L4, L4-L5 and
L5-S1 levels and bilateral knee derangenent/ neni scopat hy.
He subsequently exam ned her on July 12, 2004, on two ot her
occasions and for the final tinme on Septenber 21, 2005 again
finding specific quantified | oss of range of notion in the
sane areas. He states that she sustained up to a 25%1 oss
and limtation of use of both |ower extremties and a

per manent consequential limtation of use and a significant
limtation of use of her knees as a result of the subject
accident. An affirmation by Dr. Mehran Manouel is also
submtted who initially examned plaintiff on May 12, 2004
and re-exam ned her on October 4, 2004. He states that she
has suffered a partial permanent disability of the | unbar
spine, right knee and | eft knee and a partial pernanent
consequential limtation of use of her |unbar spine, right
knee and |l eft knee.

Def endants A. Martin and L. Martin oppose that branch
of defendants’ notion seeking dism ssal based on | ack of
liability of defendants Puccio and Metcalf. Plaintiff joins
i n such opposition. It is argued that a deposition
transcript of defendant A. Martin shows that there are
i ssues of fact with respect to liability. Defendant A
Martin testified that she took Francis Lewis Boulevard to
120'" Avenue to make a left turn. She did not encounter any
stop signs on 120'" Avenue before the accident. She stated
that there was an acci dent between her vehicle which was
travel ing on 120'" Avenue and a vehicle traveling on 223"
Street. She first had contact with a van whi ch was
def endant Puccio’ s vehicle. Her vehicle was inpacted tw ce.
The first inpact spun her around and then her vehicle was
hit again. Every driver in this action is asserting that
they were traveling on 120'" Avenue.

Deci sion of the Court

The notion by defendants Law ence Pucci o and Karen
Metcalf is denied. The cross-notion by defendants Andrea L.
Martin and Linval Martin is denied.

“A party noving for summary judgnent nust nake a prinma
facie showng of entitlenment to judgnment as a matter of | aw,
produci ng sufficient evidence to denonstrate the absence of
any material issue of fact. Once this show ng has been nade,
the burden shifts to the nonnoving party to produce
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evidentiary proof in adm ssible formsufficient to establish
the existence of material issues of fact that require a
trial for resolution.” Guffrida v. Ctibank, 100 Ny2d 72 at
81.

In this case the evidence submtted by defendants
establishes a prima facie case that plaintiff did not
sustain a serious injury within the nmeani ng of |Insurance Law
5102(d). The burden then shifted to plaintiff to raise a
triable issue of fact which would warrant denial of the
notion on the threshold issue. This court finds that
plaintiff has sustained her burden. The affidavit and
affirmations of plaintiff’s treating osteopath and physici an
as well as the radiologist set forth a factual issue based
on objective nedical proof as to the existence of a serious
injury sustained by plaintiff. Specific objective tests
wer e conducted and the negative results thereof are provided
to the court. Toure v. Avis Rent A Car Sys., 98 Ny2d 345 at
353.

As to liability, defendants Puccio and Metcal f
sustai ned their burden of denonstrating their entitlenent to
judgnment as a matter of law. However, in opposition to the
notion, the deposition testinony of defendant A Martin
rai ses issues of fact with respect to how this accident
actually occurred and the proxi mte cause thereof.
Questions of credibility have been raised as well which
require resolution at trial.

Accordingly, the notion by defendants Law ence Puccio
and Karen Metcalf is denied. The cross-notion by defendants
Andrea L. Martin and Linval Martin is deni ed.

Dat ed: May 4, 2007
HON. DAVI D ELLI OT



