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Attorneys for Plaintiffs 
150 William Street 
New York, New York 10038 

FUMUSO, KELLY, DeVERNA, et al. 
Attorneys for Defendants 
1 I O  Marcus Boulevard, Suite 500 
Hauppauge, New York I 1788 

Defendants. : 
X 

IIpoii llic folloLving papers numbered I to 22 
( )riIcr to Show C'aiise and supporting papers __I - 1 I 
.,ifliii;vits and supporting papers 12- 19 -; Replying Affidavits and supporting papers 20-22 ; Other 

read on this motion for summary judgment ; Notice of Motion/ 
; Notice of Cross Motion and supporting papers ; Answering 

1 . ) i t  is, 
ixrrch- L -c' ' I '  a"u WJm- 

ORD,ERED that the iiiotioii (#002) by the defendants for summary judgment dismissing the 
.sccoiid and t l i i r d  cai.ise of action in the verified complaint, pursuant to CPLR 3212, is granted; and it is 
l't I l l  11 1:s 

ORDERED that the plaintiffs are directed to forward an unredacted copy of the medical expert's 
affirriation, miiexed to their opposition papers, directly to the undersigned's chambers and to serve 
at'tidavits ofmcli filing upon counsel for all parties within ten (10) days after service upon the 
ddwdaiits of'a cop:y of this order togetlier with notice of entry. 

The s.iniiiions and verified complaint iii this action were filed on or about December 2, 2003, 
a i i d  issue was joined by the filing of defendant's answer on or about February 17, 2004. Discovery has 
l m n  completed, and the note of issue was filed on or about May 25, 2006. 
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Mci\Jlahon c Arato 
Index No. 03- 13680 
J’agc: No. 2 

This is an action to recover damages for the alleged medical malpractice of the defendants in the 
medical carc and treatment rendered to the plaintiff Dorothy McMahon (McMahon) during a full term 
pregnancy. Plaintiffs allege in the first cause of action that due to defendants’ negligent care and 
treatment, from on or about March 12, 2001 through and including the date of delivery of the infant on 
October 12, 200 1 ,  plaintiff gave birth to an infant suffering from congenital defects. Plaintiffs allege 
that defendants failure to diagnose the fetus’ congenital defects during the term of the pregnancy 
resulted in the infant being born with rriultiple life threatening congenital defects and caused the 
plaiiitiffs to suffer substantial economic loss for medical care for the infant. Plaintiffs allege in the 
second cause of action that, due to the negligence of the defendants, plaintiff McMahon was caused to 
endure pain, suffering, anxiety and the emotional distress of giving birth to a disabled child, learning 
that the child suffered from multiple congenital defects and emotional injury flowing from those 
disabilities. Plaintiff McMahon also a1 leges in her second cause of action an independent personal 
injury stemming from the surgery necessary to remove a portion of her liver for transplant into her infant 
mi’ and the emotional injury stemming from her transplant surgery. Plaintiff alleges that but for the 
negligence cf the defendants her liver transplant surgery would not have been necessary. The third 
cause of action in  the complaint is a derivaiive claim of Joseph McMahon for medical expenses 
stemming fi-om his wife’s liver transplant surgery and the attendant loss of services. 

Defendants Arato and Blaszczyk Obstetrics and Gynecology, P.C., Michael Arato, M.D. and 
Theodore Blaszczyk, M.D. now move for summary judgment dismissing the second and third cause of 
action in the complaint, pursuant to CPLR 3212, on the grounds that emotional distress is not 
recoverable as a result of the birth of a child born with congenital defects and that plaintiffs claim for 
personal inji ry is unrelated to the care and treatment rendered by the defendants during her pregnancy. 
Defendants state that the plaintiff did not suffer an independent physical injury apart from those 
recognized in normal labor and delivery of a child as the surgery complained of was a result of plaintiffs 
voluntary donation of a portion of her liver to her child. Defendants state that the derivative claim of the 
husband also must fail as it is predicated upon the emotional injuries claimed by plaintiff mother and 
~ l s o  jte111s f r m  plaintiff mother’s voluritary donation of a portion of her liver. In support of their 
motion defendants submit, inter alia, an affirmation of counsel, copies of the pleadings and verified bill 
of particulars, a copy of the deposition transcript of Dorothy McMahon, a copy of the “Living Donation 
for Liver Transplant” consent form and an affidavit from Warren Rosenfeld, M.D.2 

Plain iffs oppose the motion on ithe grounds that the defendants’ misconstrue the second cause of 
x t ion  as a claim exclusively for emotional injury flowing from the fact that the plaintiffs’ son was born 
u i t h  congenital defixniities. Plaintiffs argue that the second cause of action seeks to recover for the 
physical and emotional injury to plaintij’f mother related to the surgery necessary to donate a portion of 
her liver to h x  infant son as well as the emotional injury of a parent of a disabled child and the 

Plaintitt‘clainis, and it is undisputed, that she was the only viable donor for the liver transplant to her son. I 

‘Dr. Warren Rosenfeld, M.D.. stat1:s that he is a Board Certified Neonatologist and is duly licensed to 
pt’acticc iiicdicinc in the State of New York Dr. Rosenfeld states that, at the request of counsel, he reviewed the 
plcadings. Iills of particulars, deposition tra.nscripts, medical and hospital records including those of defendants, 
Siony Brook Univcrsity and New York Presbyterian Hospital as well as the records of the plaintiffs subsequent 
trxting OE,/GYN Dr. San Roman. 
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emctional iiijury flowing from the disabilities of her infant son. Plaintiffs argue that the derivative claim 
in  tlie third (:;iusc’ of action flows from tlie physical and emotional injury of the wife as a result of the 
IrLlt1jl>lat1t surgery. Plaintiffs submit in opposition, irzter alia, an affirmation of counsel, uncertified 
inedical records, a copy of the deposition testimony of Theodore Blaszczyk, M.D. and Dorothy 
‘VlcPJlahon, ;in affidavit from plaintiff Dorothy McMahon and an unsigned redacted3 expert’s 
: I i’ti 1 matt o t i J  

I t  15 ttncitspiited that the plaintiff was under the care and treatment of the physician defendants 
during her pregnancy and it  is ~indispuled that tlie plaintiff gave birth to an infant son with multiple 
coti;;eiiital abnormalities. It is also iinclisputed that the defendants did not cause the congenital defects 
b u t .  rather, plaintiffs claim that the dekndants failed to properly interpret sonograms during the 
pregnancy and Fat led to order additional testing which would have revealed the abnormalities which, in 
hindsight, wo~ild have afforded the plaintiffs the opportunity to terminate the pregnancy. 

The ~ S S L K  therefore, with regard to the second cause of action5, as alleged, is two-fold and 
conc’erns first, whether the plaintiffs may recover for the mother’s emotional pain and distress of 
iarr;Jing ii child to term. giving birth, and learning, upon delivery, that the child suffered from multiple 
congenital def’ects. The second issue concerns whether the mother of a child, as the only viable liver 
ctonor, can recover for alleged physical and emotional injury related to a voluntary elective surgical 
procedure. performed on the plaintiff i1-iother approximately one year after the birth of her child, 
involving dclnation o f a  portion of her liver to her infant son. The husband’s derivative claim as alleged 
in the third Cause of action flows directly from the wife’s claims concerning her transplant surgery and 
is  deterniincd accordingly. Solely for the purposes of this motion the court will assume defendants 
iiability in failing to interpret the sonog,rams and for failing to order additional tests such as a level 2 
:>sonognLm. 

W tth regard to tlie first issue, plaintiffs’ claim for emotional distress associated with the delivery 
oI‘a :hild ~ i t h  multiple congenital defects has previously been dealt with by the New York Court of 
App~:als (scc, Howard v Lecher, 42 NY2d 109, 397 NYS2d 363 [ 19771; Becker v Scltwartz, 46 NY2d 
40 I .  4 13 N\i S2d 895 [ 19781; Vaccaro 1v Squibb Corp., 52 NY2d 809,436 NYS2d 871 [ 19801) and, it is 
n o t  a legally cognizable claim. It is well settled that plaintiff parents may not recover for the emotional 

’Stil~iiiission ot‘iiii affidavit oi- affirmation from an unidentified expert is permissible with the proviso that 
I I I C  c‘otii.t niay requirc submission of an unredacted copy of the affidavit or affirmation for an in carnem inspection 
(::CY’, h4i i r~ t io  I) Il/ctrcy Hasp., 24 I AD2d 4,3, 670 NYS2d 570 [ 19981; McCarty v Corrinruriity Hosp., 203 AD2d 432, 
0 I O  Nl’S2,$ 58X [ 19941) 

l’hc redaetcd affirmation of plaintiffs expert states that he is duly licensed to practice medicine and that lie -I 

1i:ih 1w.m practicing for 30 years during which time he has had extensive experience in the care and treatment of 
p I-cgnant nomen involving the review of sclnograms and issues of multiple congenital anomalies. 

P l a i n t i  nf’s second cause of action as alleged in the complaint and verified bill of particulars asserts a 5 

compound C;ILISC o f  action: first for the emcltional pain and distress of carrying a child to term and giving birth and 
lciit-iiitig t h a i  llie child which shc carried a n j  delivered suffered from multiple congenital defects; and second, that 
ci .ie to tlic ticgligeiice or the defendants plaintiff mother suffered physical injury and pain and suffering associated 
n i t 1 1  the surgical removal o f a  portion of her liver for transplant to her infant son as well as the emotional pain and 
hiiffeting connc.ctcd to t ier transplant surgery. 

[* 3 ]



harm alleged to have occurred as a consequence of the birth of their infant with multiple congenital 
defects (Beckcr 1’ Schwarti;, sirpt”u). 

Piairtiffs also argue i n  their second cause of action that the plaintiff mother’s voluntary liver 
transplant SL rgcry was necessitated by 8defendants’ negligence and they are therefore liable. Plaintiffs 
alle;;e that due to the condition known ,as biliary atresia, discovered soon after the child’s birth, the 
drainage of liile from the liver was prevented and the infant suffered irreversible liver damage requiring 
;i l i v x  transplant. Plaintiff mother averred that she was the only viable donor for her child6. Notably, 
thc plaintiff mother stated in  her affidavit that, “the liver donation which [she] agreed to and Underwent 
i n  N ~ v e m b c r ,  2002 was a very necessary action undertaken by a parent, upon the advice of a highly 
q L i d  ified medical specialist, to support [her] son whom [she] had been advised would not survive 
\vi t l iout  the Iwiefit of a liver transplant ” Plaintiff mother stated that she did not hesitate to undertake 
this parental responsibility to enable her son to survive when she agreed to donate a portion of her liver 
t o  h e r  infant son. P‘iaintift‘motlier’s donation of a portion of her liver was a very laudable action and 
was one which, this court presumes, every loving parent would undertake for the benefit of their child 
plai i -  tiff, however, seeks to have this Court expand liability to the defendants for a voluntary donation 
which i t  is not inclined to do (see gerwally, Howard v Lecher, supra; Vogel v West Mouittuiiz Corp., 
07 AD2d 4 6  470 IWS2d 475 [1983]; il4oore vSIzalt, 90 AD2d 389,458 NYS2d 33 [1982]). 

“The predicate for holding a defendant liable must be that a duty is owed the plaintiff, the breach 
of c\ iich duty IS the proximate cause of plaintiffs injury” (Moore v Slzalz, 90 AD2d 389, 390; 458 
NYSZd 33. :4 [ 10821 cititig Palsgraf v Lorig Is. R. R. Co., 248 NY 339). Thus, in order for the 
plaiiitiffs to establish defendants negligmce, the defendants must have foreseen that their negligence 
L X L I I ~  caiix liliis injury to tlie plaintiff niother (Moore v Sltalz, supra). While questions concerning what 
I < )  t’orcseeabl: are generally issues for resolution by the finder of fact, there are certain instances where 
only one conclusion may be drawn from the established facts and where the question of legal cause may 
he dc:cided a;  a matter of law (Derdiurim v Felix Contr. Corp., 51 NY2d 308, 315, 434 NYS2d 166 
I 19801). Generally, evidence that involves independent intervening acts, which operate upon but do not 
tlow fi-on1 th: original negligence, will break the causal connection (id.). T ~ u s ,  where the acts of a third 
person intcn eiie hetwccn tlie defendant’s conduct and the plaintiffs injury, the causal connection may 
be bcvel-ed ( rd  ) 

In thc prexnt case, at the time that the plaintiff mother underwent the transplant surgery she was 
no longer a ratlent of the defendants, shle did not consult with the defendant doctors concerning her 
ttansplant surgery and had not been their patient for approximately one year. Any duty that the 
dcfiiidants owed to tlie plaintiff involving her pregnancy and the birth of her child had ended. In 
xidttion, the decision by the plaintiff parents, and ultimately the plaintiff mother as the only viable 
donor, to voluntarily undergo organ transplant surgery for the benefit of the child constituted an 
indeimdcnt intervening act which was not a normal or foreseeable consequence of the defendant’s 
,illcg:d negligence (Derdiarialt v Felk,  supra; see also, Colten v Cabrirti Medical Center, 94 NY2d 
0.39, 643, 709 NYSZd 15 I ,  154 [2000l) Furthermore, any pain and suffering or emotional distress 

‘’PLi~nt i t f  *,t,ites that various donor, were tested, including family members, but their tissue types did not 
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\ten1 mtng fiuni the transplant surgery would also not be recoverable. Plaintiff husband's derivative 
clati-i i n  the third cause of action, predicated upon the claims in the second cause of action, also fail fol 
the reasons cited a b o ~ e  (Jmies  v Middletown Cotiitttmity Health Ctr., IIIC., 278 AD2d 280, 718 
Y Y S 2 d  358  j20001) 

Therctore, as a matter of law, defendants' motion for summary judgment dismissing the second 
and ihird causc o f  action in the verified complaint is granted and the first cause of action for pecuniary 
d ;i m ages s h a 1 1 c o 11 t in ut:. 

F I N A L D I S POS 1 TI ON X NON-FINAL DISPOSITION 
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