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UPREME COURT OF THE STATE OF NEW YORK 
OUNTY OF NEW YORK: IAS PART 50-K 
_l_________ll________________LII_______ -X 
n the Matter of the Application of 

'-E NELSON LUMSBY and COLLETTE LUMSBY,: 
Petitionere, 

'or a Judgment Pursuant to Article 7 8  of : 
he Civil Practice Law And Rules. 

- againat - 

IHAUN DONOVAN AS COMMISSIONER, AND THE : 
IEW YORK CITY DEPARTMENT OF HOUSING 
'RESERVATION AND DEVELOPMENT and 158 ST. : 
LIVERSIDE DRIVE HOUSING C O . ,  INC., 

Respondents. 

DECISION AND ORDER 
Index No. 102196/07 

Jean Neleon Lumsby and Collette Lumaby ("Petitioners") seek 

m order pursuant t o  Article 78 of the Civil Practice Law and 

tu l e s  vacating and annulling a determination and certificate of 

w i c t i o n  issued on November 27, 

3y Administrative Hearing Off icer  Frances Lippa of the New York 

l i t y  Department of Housing Preservation and Development ('\HPD") 

2nd s tay ing  i t s  enforcement pending the outcome of the 

proceedings. The decision terminated Petitionere' leaeehold 

interest at 156-20 Riverside Drive West, Apartment #12I,, New 

York, N e w  York 10032. 

2006  (the "HPD determination") 

On February 15,  2 0 0 7 ,  a f t e r  a conference by t h e  court  w i t h  

counael for  Petitioners and counsel for Respondent 158 St. 

Riverside Drive Housing Co., Inc. (the 'Respondent 
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Jooperative"), t,,is court issued an order to show caum and 

temporary restraining order staying Respondent Cooperative's 

?rosecution of eviction proceedings in t h e  matter and directing 

Petitioners to continue t o  pay monthly use and occupancy charges 

?ending the outcome of the  instant proceeding. 

Petitioners now seek a judgment pursuant to CPLR 7804(g) 

jirecting that the  inetant proceeding be transferred to the 

4ppdlate Division, Firet Department for disposition, alleging 

that the  matter involves solely the issue of whether the HPD 

jetermination, made as t h e  result of a hearing held, and at 

Mhich evidence was taken pursuant to direction of law is, on the 

mtire record, supported by substantial evidence. (CPLR 

§7803 [41 ) . 

Reapondent Cooperative, by answer filed April 9, 2007, 

sseer ts  that t h e  HPD determination to iesue the certificate of 

2viction was rational, reasonable and based upon m b a t a n t i a l  

Evidence, and t h a t  the determination conforms in all respects 

k t h  statutes, laws and regulations. Nonetheless, Respondent 

Zooperative agrees with Petitioners t h a t  the matter muat be 

tranaferred to the Appellate Division. 

Reepondent~ Shaun Donovan, aa CommiBsioner, and HPD 

(collectively, the "City Reepondents,') , by anawer filed April 

13, 2007, similarly argue that t h e  HPD determination, which 

concluded t h a t  petitioner Jean Nelson Lumaby did not occupy the 

2 

[* 3 ]



ubject apartment as her primary residence and that Collette 

umaby w a s  not entitled to ,succession r i g h t s  to the apartment, 

as rational and reasonable, and was supported by subetantial 

vidence. 

he City Respondents concur, however, t h a t  no other issue exiBts 

or this court's determination, and that t he  matter muBt be 

ransferred to the Appellate Division for disposition purauant 

They urge dismissal of t h e  petition in its  entirety. 

3 CPLR §7804(g). (See Maeon v. Dwar t m e n t  of BuIXdlnqs , 307 

D 2 d  94 [lst Dept. 2 0 0 3 1 ) .  

This court haB reviewed the petition and concurs with a l l  

a r t i e s  tha t  t h e  instant proceeding does not involve any other 

Bsue which could terminate the  proceeding, such a B  lack of 

urisdiction, statute of limitations or u d i c a t a  * I  

CPLR § 7 8 0 4 [ g ] ) .  The proceeding involvea solely t h e  issue 

E whether the determination of the Administrative Hearing 

Eficer was supported by substantial evidence. (CPLR 7803141). 

xord ing ly ,  it is hereby 

ORDERED, that the application by Petitioner seeking to 

2cate and annual t he  HPD determination is respectfully 

ransferred to the Appellate Division, F i r s t  Department for 

ieposition pursuant to CPLR §7804(g); and it i a  f u r t h e r  

ORDERED, t h a t  the Clerk of t he  Court is directed to 

ransfer  t he  file to t h e  Appellate Division, F i r s t  Department, 

?on service of a copy of this order w i t h  notice of entry. 
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the decision and order of this 

ENTER : 
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