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SCANNED ON 511712007 

SUPREME COURT OF THE STATE OF d W YORK - NEW YORK COUNTY 

PRESENT: KIBBIE F. PAYNE PART 4 
Justice 

RICHARD JACKSON and SANDRA JACKSON, 

Plaintiffs, 

- against - 

WESTMINSTER HOUSE OWNERS INC., and 
MAXWELL-KATES, INC., 

INDEX NO. 11 5879/01 

MOTION DATE 3/30/07 

MOTION SEQ. NO. 010 

MOTION CAL. NO. 

Defendants. 

The followlng papers. numbered 1 to were read on this motlon tolfor 

PAPERS NUMBERED 

Notice of Mot ion/  Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Aff idavi ts - Exhibits 

Replying Aff idavi ts / 

Cross-Motion : 

Upon the  foregoing papers, plaintiffs‘ mot ion pursuant t o  CPLR 2221 and CPLR 5015 is 
denied, and defendant Westmlnster House Owners, Inc.’s cross-motion is denied in accordance 
with the  at tached memorandum. 

/ 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : I A S  PART 4 

RICHARD J A C K S O N  arid SANDHA J A C K S O N ,  Index No. 1158'/9/01 

P l a i n t i f f s ,  Motion Sey. 0 1 0  

-against: - Decision & Order 

WEST'M 1 NS'I 'EK HOUSE OWNERS , I N C .  , arid 
MAXWELL-KATES, I N C . ,  

Defendants.  4.)' , . 
. . . . . . . . . . . . . . . . . . . . . . . . .  

KIBBIE F. PAYNE, J. : 

Plaintiff:: move pursuant  t o  CPLR 2 2 2 1  t o  

" c o n s i d e r a t i o n  of a portion of t h e  Decision/Judgment" of t h i s  

c o u r t ,  e n t e r e d  May 1 8 ,  2 0 0 5 ,  which granted defendant W e s t m i n s t e r  

House Owners, I n c .  (Westminster)  a t t o r n e y s '  f e e s  and r e f e r r e d  t h e  

issue of such fees to a Special Referee and, upon renewal,  t o  

vacate s a i d  p o r t i o n  of t h e  order  and t h e  r e l a t e d  orders of t h e  

s p e c i a l  r e f e r e e .  P l a i n t i f f s  contend that Dupuis v East 77tt '  

Owners Corp. ( 3 2  AD3d '/20, 7 2 1  [l"'. Dept. 20061) r e p r e s e n t s  a 

change i n  law, r e q u i r i n g  a r e v e r s a l  of the c o u r t ' s  de te rmina t ion  

regardjng a t t o r n e y s '  fees .  P l a i n t i f f s  f u r t h e r  move pursuant  t o  

CPLR 5015 to vaca te  t h e  May 1 8 ,  2 0 0 5  judgment, arid t h e  r e l a t e d  

de te rmina t ions  of t h e  s p e c i a l  r e f e r e e .  Westminster opposes Lhis 

rnot i c l r i  Find cross-moves for saricLions and attorneys' fees. 

CPLR 2 2 2 1  pe rmi t s  p a r t i c s  t o  apply  for l eave  "to renew . . 

a p r i o r  motion, for l eave  t.o appeal  fr-om, or t.o st-ay, vacate or 

modify, an o r d c r  . . . . " R e r i e w a l  i s  not a proper  v e h i c l e  f o r  
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ob ta in ing  r e l i e f  from a judgment>” (= Matter  of Curry v Vertex 

Rest or-at. i.on Clorp . , 252 AD2d 360 [1”‘- Dept. 19981 ; see also 

Nevi l le  v MaT-ie ‘I’herese Mart in ,  38 AD3d 3 H 6  11.”‘ Dept. 20071). 

In any e v e n t ,  p l a i n t i f f s ‘  r e l i a n c e  on 13upuio (32 AD3d 7 2 0 )  for- 

renewal i s  misplaced. Dupuis does riot present: a change i n  l a w  

(L s u e  CPLR 2221 [c]). That  case  i n t e r p r e t s  a reimbursement 

p rov i s ion  i n  a l ea se  agreement us ing  general  principles arid 

consideri ng t h e  arguments set forth by t h e  p a r t i e s .  The deci si-on 

does riot purport t o  e s t a b l i s h  new pr inc ip l -ea  of in te rpre ta t . i .on  o r  

o the rwise .  Indeed, i n  support  of i t s  analysis, t h e  Dupius cour t  

c i t e s  d e c i s i o n s  p r e - d a t i n g  t h i s  a c t i o n  by f i v e  and 13 y e a r s  (e 

Dupuis, 3 2  AD2d at 721, citinq S t .  Georqe Tower & Grill Owners 

Corp. v Honiq, 2 3 2  AD2d 4 7 5  [2’ld Dept. 19961 arid Monquleacu v 2 5 5  

W .  98“ ”  Str. O w n e r s  Corp., 135 AD2d 32, 40-41 [IHL Dept. 19881). 

Despi te  t h e  existence of t h i s  case  law, p l a i n t i f f s  f a i l e d  t o  

oppose Westminster’s  counterc la im for l e g a l  fees  on the  s p e c i f i c  

ground t h a t  t h e  circumstances presented d i d  not  meet t h e  l e a s e  

c r i t e r i a  f o r  s u c h  reimbursement. This  cour t  g ran ted  

Westminster’s  counterc la im without such o p p o s i t i o n ,  and t h e  F i r s t  

Department a f f i rmed  this  c o u r t ’ s  judgment (see Jackson v 

W e s t r n i r i s t e r  House, Owners, I r ic . ,  2 4  AD3d 249 [,’Ir- Dept. 20051 , h 

denied 7 NY3d ‘704 120061). 

P l a i n t . i f f s ’  mot.jon t o  vacate pursuant  t-o CPLR 5015 i s  

s i m i l a r - l y  unava i l ing .  P l a i n t i f f s  f a i l  t o  e s t a b l i s h  any ground 
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f o r  s u c h  relief. The c o u r t ,  however, w i l l  not  g r a n t  

Wcstmir-ister's cross-motion t o  s a n c t i o n  p l a i n t i f f s  arid award i t .  

a t t o r n e y s '  Eees, P l a i n t . i f f s  arguments here  were riot so  u t k e r ' l y  

l ack ing  in meri t  t o  qualify as frivolous conduct (e Rule:; of 

t.he Chief Adminis t ra tor  [ 2 2  NYCRRI § 130-1.1 [c] ) . T h e  courL 

reviewed L1-le p a r t - i c s  ' remaining contcnLioris and f i n d  t.hern without 

i n c r i t . .  Accordingly,  i t  is 

ORDEKED t h a t  the motion and cross-motion a r e  denied .  

The foregoing c o n s t i t u t e s  the d e c i s i o n  and o r d e r  o€ the  

c o u r t  - 

Hon. Kibble F .  Payne, J . S . C .  
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