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SCANNED ON 511712007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

A!JER E%. ToeuB 7 PRESENT: 
Index Number 1821 2/2006 
ANDERSON, ELISELLE 

NYS URBAN DEVELOPMENT GORP 
Sequence Number  : 001 

DISMISS ACTION 

vs 

- MOTION CAL. NO.  

- -  - -. -- - 

---- The following papers, n u m b e r e d l  t o  were read on t h i s  motion toi for  

I 

/ 
PART '' -.- 

Notice of Motion/ Order to Show Causo - Affidavits - Exhibits ... 

Answering Affidavrts - Exhibits -- _. - _- - I 

- -  -- Replying Aff idavits -- 

Cross-Motion: - '  Yes No 

I Upon the foregoing papers, it is ordere that this motion 

' Dated 

PAPERS NUMBERED 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 
l___--_--_-___l_---_____________________- 

E L I S E L L F  ANDERSON, R O N A L D  PARRISH, ROBERT 
SACKSON, WIT,LIAM A. LASHLEY, JR. I ALLISON 
SNIFFIN,  JONATHAN WILTdNER, ROBIN W E I I J ,  

X 

DANIEL SAKS, MIKKLA REVFILLAC, YVONNE 
CHAK, JOEL W E I S K O P F ,  MARINA DFFRANZA, and 
AIIAF iiADBElLL, 

P 1 a i n t i f f-s , 
. I T - . C ~ P X  K O .  il8212/06 

-against- 

Talub, J. : 

Dcfendant  New Y o r k  St -a te  Urban 

Smpire State i3evelopment Corporation moves, p ~ ; r s x : a n t  :o CPLH 3211 

(a) (2) arid (7), to d j s r r , i s s  the p l a i n t i f f s ‘  cnr1E-71ci.int. 

Background 

P l a i n t ,  ffs a r e  r e n t - s t a b i l  i z e d  t e n a n t s  wt13 r-csi.dc 1 n two 

b u i l d i n g s  located at. 473 Dean Stlrect a n a  624 P s c i f ’ - c  S t - r eek .  

These buildings arc l .oca ted  within t h e  area des iyn , , i : cd  a s  Phzse  2 

of t h e  p roposed  A t l a n t  i c Yards A r e n a  a n d  Hcddt:ve1r>l3:nr-:nt: P r o j e c t  ir; 

U r o o k l y n  ( “ t h e  P r o j e c t ” )  . Thc P r o j e c t  1 n c : l u r j c s  t h e  construction 

of a l a r g e  sports arena a n d  s i x t , e e n  mixed-usc bui l r_ l , !~gs  . ,  
( S e e  

A t l a n t i  c Yards  1,and IJse Improvement and C i . v i  c1 Pro j c c t  M o d i f - i e d  

G e n e r a l  P r o j e c t  P l a n ,  Defendant’s Ex. A). 

On August 23, 2006, pursuant to A r t i i c l e  2 u t  t i n ( :  N e w  York 
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Eminent Domai-n Procedure Law (“EUPL”) , d e f e n r i a n t  h e l d  a public 

h e a r i n g  c o n c e r n i n g  the Pro jec t  a n d  t h e  proposccl a c y ~ i s i t i o n  by 

eminent domain of r e r t a i n  p r o p e r t i e s ,  

residences. Plaintiffs wcre served w i t h  a copy of the pubiic 

h e a r i n g  notice. On December 8, 2006, p u r s u d r , t  to L!>Pi, 5 204, 

d e f e n d a n t  issued i t :s  d2termination a n d  f i n r i i r n c j s  

a p p r o v i n g  t h e  zxerc- ise  of e m i n e n t  domain t n  i r r . p l e r : : sn~  :.he Projecr  

a n d  to acqui r e  t h e  necessary properties. ‘ri?cs? : 1 r-:d:nqs W ~ T E  

publ . i shed  01-1 Dccember 11 a n d  12, 2006. On Jan11~2ry  19, 2007, t h e  

p l a i n t i f f s  commenced an  EDPT, 5 207 p r o c e e d i n g  I n  i:hc Appellate 

D i v i s i o n ,  Second Department. 

i n c l u d i n q  p 1  d i  r i t i f f s ‘  

(“:.he f i n d i n g s “ )  

Yy t h i . 5  action, plaintiffs s e e k  a d c c l a r a t i o r >  t h a t  (1)  

d e f e n d a n t  i s precluded from exercising c m i n e n t  Qox:di i l  a n d / o r  

condemnation of p l a i n t i f f s ’  homes and l e a s e s  rinBcr- !.he New Y v r k  

State Constitution a n d  the Highways Lilw; (2) t h e  N ~ N  Y ( j r k  S t a t e  

n i . v i s i a n  of- Housinq and Communi-ty Renewal, not: the r l e f e r :dan t ,  h a s  

c x c l  u s i v e  j u r i s d i c t i o n  over t h e  non-renews 1 of p?cii . :-~t_i ffs‘ 

leases, 1 - e r m i n a t i o n  of t - h e i r  t e r l a n c i  es, cornpens~i t i r J r1 ,  and 

ciemo!ition o f  plaintiffs' homes by their landlord; a n d  (3) 

defendant hc2s no statutory a u t h o r i t - y  to cancc l  i . i . 1 ~  r e n t -  

stabilized leases and extinguish p l a i p t i f f s ’  rent-s . ; .abi  lized 

t e n a n c i e s  through “ f r i e n d 1  y condemnation. ” P l a i n t . l f f s  a i s o  s e e k  

i n ; lu r i c t ive  re.; i e f  prohibiting defendant from exc rc l  s i  rig 

T h i s  p i - o c e e d i n g  appears to be active. 
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I .  

j u r i s d i c t i o n  a n d  e m i n e n t  domain/condcmnation o v e r  plaii t i t i  ffs. 

Disaussian 

As d preliminary mat t -e r ,  t h i s  c o u r t  a d d r c s s c s  the q u e s t i o n  

a s  EO whcthcr this court has jurisdiction o v e r  thc s u b j e c t  matter 

of Lhls a c t i o n .  P l a i n t i f f s  have t a k c n  the p o s i t i . o n  t h a t  b e c a u s e  

they i a c k  ownership i n t e r e s t  in the s u b j e c t  prnpe: r t .y ,  

30 standing to b r i n g  an EDPL 5 2 0 7  proc:eecii.i-lg ann' Clher.Cfc->re, t h i s  

t h e y  h a v e  

a c t i o n  is p r o p e r l y  be fo re  t - h e  c o u r t .  

It is c l e a r  however, t h a t  p u r s u a n t  to E D P L  5 ? _ C ' I ( A ) ,  as 

defendants I-,a!ve pointed out, t h i s  court. does :-lot h a v e  sub2er: t  

matter j u r i - s d i c t i o n .  U n d e r  the  statute: 

a n y  persons 01: p e r s o n s  j o i n t l y  or severally apcji-ieved b y  t.he 
condemnor's d e t e r m i n a t i o n  and f i n d i n g s  made pi.~rsr:;nt 
section two h u n d r e d  a n d  f o u r  o f  t h i s  a r t i c i c ,  may s e e k  
- j u d i c i a l  r e v i e w  t h e r e o f  by the appel1at :e  d i v ;  s i o z  of t he  
supreme c o u r t ,  in the j u d i  cia1 depastmcnt:  c ~ , , b ~ r ~ ; : i n g  the 
c o u n t y  wherein the proposed facility if 1o::aten by t h e  
filing of a p e t i t i o n  in such c o u r t  w i t t l i n  L h l r t y  c lays  after 
t 5 e  condemnor' s cornp1et:ion of i t s  publ..i cat. i or (.;t i ts 
d e t c r m i n a t - i o n  arid f i n d i n g s  pursua: l t  to sect  i on two h u n d r e d  
and f o u r  h e r e i n .  

to 

The c o u r t  s h a l  1 c i  t -he r  c o n f i r m  or I - e j  cr:t: ::!-.e 
condemnor's de tc . rmina t : i on  a n d  findi : i q s ,  T k e  s c o p e  of 
r e v i e w  shall be limited to whetnc r :  
(1 ) t h c  proceeding was in corAior rn i t .y  iv*;i LP. thc: f c d e r a l  
and state c o n s t i t u t - i o n s ,  
(2) thc proposed acquisiticn i.s w i t h i n  t h y  ccndcmnor's 
s t a t u t o r y  j u r i s d i c t i o n  or z u t h o r i t y  1 . .  . 1 .  

The cldims a s s e r t e d  by p l a i n t i f f s  in t h i s  art:(:):; s e e k  tu 

c h a l l  e n q e  defendant's s t - a t u t o r y  a u t h o r i t - y  and j u r i s d i c t l n n  t.o 

c x e r c i s c  e m i n e n t  d o m a i n ,  a n d  these are well w i t h ? i :  +:le scope  of 
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review set f o r t h  in EDPI, 5 20’1 (C) (2), P l a . i r ! t i f f s  c o n s t i t u t i o n a l  

c h s l l e n r j e s  are a l s o  w i t h i n  t h e  scopc of E D P L  5 207 (C) ( 1 ) .  

The l a n g u a g e  of the s t a t u t e  makes it a b u r i c i a n t l y  clear t h a t  

t h e  j u r i s d i c t i o n  of the Appellate D i v i s i o n  of t h c  Supreme  c o u r t  

is e x c l u s i v e  sub jec t  to rev,ew only b y  :-he Court .  of Appeals. Ln 

addition t n  b c i n y  hcard a n d  determined 111 a n  e x p e d i t i o u s  m a n n e r ,  

the a p p l  i c a t i o n  should be b r o u g h t  in the j u c i i  c i a i  ciepartrnent 

where ;_he “ p r o p o s e d  f a c i l i t y ”  is located. 

however ,  is t h a ?  i t  is settled law in t h i s  Depar:T.C:rlt. t h c l t  EDPL 5 

20 .1  may not.  be circumvented b y  b r i n g i n g  an A r t l c 1 . c  78 p r o c e e d i n g  

in Supzcme C o u r t  ( s e e ,  East  Harlem B u s i n c s s  an:i 3:ns-Fdence 

A l l i a n c e ,  Tnr., 273 A D 2 d  33  [13’ Dept 2000l). 

Most. s J r j r 1 i . f . I  cant 

As previously r n c n t i o n e d ,  p l . a i n t i f f s  are cor:::erned that t h e y  

l a c k  s t a r i d i n q  to bring an EDPL 5 207 p r a c e e d i n q ,  

belleve Lhis c o u r t  h a s  the powcr t o  h e a r  c b , a l l e r ~ q m  to L h c  

j u r i s d i c t i o n  of defendant, a state a g e n c y .  7’hi.s  c c i u r t  disagrees 

in l i g h t .  at. t-he s t a t u t o r y  l a n g u a g e  r e fe renced  zthove. 

and t h e r e f o r e ,  

P l a l n t i ‘ f s ,  f o r  t h e  purposes o f  b r i . n y i n q  a n  ZL)?:, 5 207 

p r o c e e d i n g ,  are coiidcmnecs. EDPL § 1.03 deLFines cc:-.aernnecs as 

” t h e  holder of any right, titie, i n t e r e s t ,  lien, cha rge  01- 

encumbrance  in real p r o p e r t y  s u b j e c t  to a n  a c q u l s i : : J L u n  or 

proposed acquisition. ” “The term ‘0wne.r’  w h e n  rmployed r, 

s t a t u t e s  i - e l a t :  ng to eminent domain to d e s i g n a t - e  nc-3rsons who a r e  

to b e  made pa r r . i e s  to the proceedings r e f e r s  to 31.’~ t h o s e  who 
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have  any l a w f u l  interest in t he  p r o p e r t - y  to be canderr;ned" 

( P e t i t i o n  of Holman, 268 AD 3 3 0 ,  3.71 [3"' D e p t .  19441). Plaintiffs 

h a v e  a l a w f u l  i n t e r e s t  as tenants in the p r o p e r t y  b e i n g  condemned 

u n d e r  t h e i r  l e a s e s ,  

d e t e r i n i n a t i o n  t h r o u g h  EDPL § 20 '1  proceedings(sec In t h e  Mat te r  

- Kaufmann'  s Carousel v C;it :V of: S v r a c u s e  I n d u s t r i a l  

A q e n c y ,  301 A D 2 d  292 [ q t h  Dept 20021; Golirmct. Man;ir;err?nt:, I n c .  v 

T t l e  Mct2ropoll t a n  T r - a n s p o r t a t ;  or, Authcr- ,  

19901 1 .  

Lessee..; have challenged f i nc-i ings arid 

of 

:;eve1 opment 

163 A?2r-j 181 [l" Dept 

P l a i n t i f f s  cite East.. ' I ' h l r t e e n t h  S t r e e t  rorL~,z:-,:! +,v v N e w  York 

- S t - a t c  Urban Development C o r p o r a t i o n ,  84 N Y Z d  287 (1994) a n d  3 

the Mat tc r  of C i t v  of New Y u r k  [ S a n i t a t ~ . o p  Gardq.e F ~ n o k l v n  

5 s t s i c t  31 ,  5 Misc 36 1014A ( S u p  Ct, Kings County 2 C O 4 )  in 

s u p p o r t  of t h e i r  claims t h a t  they I d c k  s t a n c i i r r ; .  iiowever, these 

c a s e s  are d i s t i n g u i s h a b l e .  

I n  E a s t  Thirteenth S t r e e t  Communi t v ,  k l h e  p e t i t i o n e r s  were 
. .  1 .  c o n d o m i n i u m  boarrds, t e n c i n t s ,  and res! dcnt:s of ~ : L : L : I I ~ I ~ S  " n e a r  t h e  

p r o j e c t  area" k j 4  fu"i?d at 291) . 

These  p e t i t - L o n e r s  w ~ r c  not t e n a n t s  o€ the lots E:-:;: ' . J c : ~ F :  s u b j e c t  

to condemnatjor., as the p l a i n t i f f s  a r c  ir, this A ( : L ' . ( I ~ .  Also, in 

Mat-ter o f C  i tv of New York 

x, t - h e  p l a i n t i f f s  i n c l u d e  t h e  T e n a n t s  Associatio:, an 

(Rast Thi  r t c e n t h  S t r e e t  Cnmmut:1 t.j/, 

l S a n i t a t i o n  G a r d u e  9r-no;C;~;.: D i s t r i c t  

o r g a n i z a t i  on representing 

i o c a t e d  approximately 400 

the tenants of Mdrcy ~!011s~l.s, which is 

feet f r o m  t h e  P r - o j c c t ;  Y ~ : s : I L v ~ ,  . ,  which 
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~ - -  

r 

I 
operates a rci.igious school directly oppos i  tc: c h e  Sj tc, 

approximately 25 f e e t  away; several businesses l o c a t e d  w i t h i r i  one 

b l o c k  of t h e  P r o j e c t ;  F l u s h i n g  t h a t  o p e r a t e s  t - w c  residential 

buildings in t h e  a r e a ;  arid Aaron R o t t e n b u r g  arlci Samuel K o t t e n b e r q  

a r e  r e s i d e n t s  of the c o m m u n i t y  who live one b l n u l :  f rom t h c  

F r c j e c r .  A g a i n ,  mucn l i k e  the pctitioncrs ir, m r  T h i r t e c n u  

S t r ec r  C~mmunitv, plaintiffs in the S a n i t a t i o n  G ~ r a q i ;  case were 

not located w i t h i n  tihc p r o j e c t  s i t e ,  and t . h e  I- rJrcupcriy interests 

were n o t  subject to condemnation. 

T h e  E I . t . i m t e  determination of s:anding,  nf c=rjursE,  must b e  

m d c  by t h e  Appellate I l i v i s i o n ,  S e c o n d  Depar . imcn t  , where 

plaintiffs have already b r o u g h t  a n  EDPL § 207 pr-or:c~~cii::g. T h i s  

c o u r t  does  n o t  have  s u b j e c t .  matter j ur i s d i c t  l o r ,  anti is i lot  the 

appropriate foxurn to hcar p 1 , a i n t i f f s ’  q r i e v a n c e s .  

This c o a r t  h a s  s e r i o i i s l y  considered t he  q u e s t !  013 G $  costs 

e n d  sznctions, and w h e t h e r  they shou1.d be app!:.cd ;a t h i s  case 

(22 NYCRR 5130-1.1 ( a )  (c) ) . T h i . s  a c t i o n  was b r o u q h :  h o t h  in L h c ?  

wrong c h u r c h ’  2nd the wrong pew, which is tc; s a y  u b 2 t  i .he  issues 

p r e s e n t e d  s h o u l d  h a v e  Lleen b r o u g h t  in t h e  Appcl1aY.i: vision, and 

3 r o o k l y n  h a s  o f t e n  becn referred ;-.c 2 3  tP,e ‘ ‘ 7 ;  ty 3 f  
C h u r c h e s ” .  The nickname’s origin, th0;;gh r l e ~  . .  c...te<, r_ l i$tes to the 
r r . i d - 1 9 t h  Ccntury: 

The  C i t y  of C h u r c h e s .  Such in time, w i . 1 1 .  bc: t h e  ( : i i : ; t i n c t l v e  
a p p e l l a t i . o n  of Brooklyn. At p r e s c n t .  wf: r a n  hoa::L. C T  i n n r e  
church e d i f i c e s  than any o t h e r  c i t y ,  nf l i k e  p r o F o r t i o n s ,  i n  
t he  Un. i ted  States, if not in the world; a ~ l d  “tk.e CI-y i . 7  

st.il.1, t h e y  r:ome” ( R r o n k l v n  D i 3 i . 1 ~  E a t q l e ,  p .  2 .  ?.larch 6, 
1844). 
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more part i . c u l j r l y ,  the Appellate Division, Second Department 

Yoreover ,  it was brocght.  i n  derogation of e x i i t = . ; : q  czisc law ( s e e ,  

hast Harlem Rusiness a n d  Resiidepce Alliance, T.nr,., 3 7 3  A D 2 d  3 3 ) .  

However, the c o u r t  is vest-ed with d i s c r e t : i o n  clrld : iotes  that 

p l a i n t i f f s  s o u q h t  no p s e l i r n i n a s y  s t a y  rjrld t h e  w i r h i n  action was 

zpparently b r o u g h t  in qoad f a i t h .  

c n u r t  will not impose s a n c t i o n s ,  as a n  a w a r d  . for  c0st.s is 

sufficicnt~ 

Under these circumstances, k h e  

(CPLR § 8101 eL seq.). 

?'he coill-t h a s  c o n s i d e r e d  the p l a i n t i f f s '  ~ c : , ; j i r ~ i n g  a . rgumcn t s  

The action 1s ?!-,c~-[-!<o:c dismissed. a n d  f i r l d s  them w.i t h o u t  merit. 

Accordirgly, i t :  is 

ORDERED that the motj .on  to dismiss is yz;lni.eri z z d  Lhc 

compl dint is di smisscd w i t h  c o s t s  and disbursemend2s  t o  d e f e n d a n t  

as taxed by t - h e  Clerk of the C o u r t ;  and  it is f u r ~ h e s -  

ORDERED :hat t h e  C l e r k  is directed 1:o e n t e r  judyment 

a c c o r d i n g l y .  

T h i s  constitutes the d c c i s i o r l  a n d  ord(:r 01 t l , c  C o u r t .  

Dated:  May l 7 * ,  200~7 - 
ENTER : 
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