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By this motion Dlaintiff seeks an order (1) pursuant fbbégﬁR
3212 granting summary fudgment as to liabilicty on rlaintiff’s
first cause of aution for breach of her warranty of nabpitability’
(2) granting summary judgment on Plaintiff’s sixth cause of
sqction for a declaration that pPlaintiff was cntitled to terminate
her Lease; and (3) dismissing the affirmative defenses and
counterclaims =sserted py vefendant. Plaintiff’s motion 1s
granted.

Facts

pPlainciff was a tenant of Apartment 6C7 (che “premises”), 6€¢€
Greenwich Streat, Now York, NY 10014 (the wpuilding”) pursuant Lo
a rental agreement petween plaintiff, as tenant, and Defendant,
as landlord. As & condition to executling rhe Lease (and
pxtension), oSefendant +nough its parent entity, Rockrose
bpartment Buildings (“Rockrose’), required Ms. Armstrong to sign

a document enzitled vguilding Ruies for rRockrose Apartment

puildings” (Lne wauilding rRules”). paragraph 3 ot the Building
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Rules provides;

Noise. No resident snall make or permit any
disturbing ncises in the Building or do or
pernit anything to ve done therein which will
interfere with the rights, comfort or
convenience cf other residents. No resident
sha_.l wvilay upon or suffer to be played upon
Any m cal instrument or permit tc be
cperated a phenograph, stereo, radicg,
telsvision or other loud speaker in such
res.dont’s apartment between the hours of
eleven o’clock p.m. and the follewing eight
o'clock a.m. 1f the same shall disturb or
annoy other occupants in the Bullding.

x. B)

[11
L

'Plalntifi’s AfF.
Plaintirf claims that for a period of about twenty months,
beginning in January 2005, she suffered from her neighbor who was
very noisy, anti-social and played loud music at ail hours of the
day and nicht, raxing her walls vibrate and making rest and sleep
very difficult. PlaintiZf notified Defendant, both orally and in
writing, of the noise emanating from the neighbor’s apartment.
Plaintiff also notified Defendant of an incident in which she
claims that hcer neighbor’s behavior was hostile and aggressive.
It was not untll August 2006 that Defendant served

Plaintiff’s neighbor, Ivan Rehder, with a letter and then a

85

The letter, dated August 4, 2006, was sent by

i
i

nctilice to cu
Defendant's attorney and states, in relevant part:

The complaints about your conduct have to do
with your loud music at unreasconable hours of
the night. The complaints also have much to
do with your anti-social reaction to thosc
complalints. The landlord believes that thne
compraints are well-founded and reasconabkle.
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(Plaintiff’s Aff. Ex. D). The lettcr further informed Mr. Rehder
“hat “[i)f the landlord received [sic] even one more complaint
about your conduct, your lease will be terminated and you wlill be
asked to leavoe wihe puilding.”

The Notice te Cure was served three days after the August 4,
2006 letter and detailed 17 complaints that Defendant had logged
in its books ard recerds. {See Plaintiff’s Ex. E). The Notice
to Cure indicates that each time Plaintiff lodged a complaint
with Defendant’s staff apout the noise from Mr. Rehder’s
apartment, Cefendant would have the doorman call the apartment to
no avail.

Plainti®? had made reguests Lo be moved, at her own expense,
to a comparably priced apartment in the Building. Plaintifi’s
request went unanswered and in September 2006, Plaintiff sent a
Notice tc Landicrd terminating her leasc. In that letter
Plaintiff also demanded a return of her sccurity and a 75%
abatement of montrly rent From January 2005 through September
2006 tc reflact what she claimed was Defendant’s breach of the
warranty of napltability. By letter dated September 27, 2006,
Defendant’s attorney denied Plaintiff’s claim for an abatement
and stated Defendant’s intention to hold Plaintiff liable Zor the
obligations arising out of her lease.

Plain<i<f argues that her motion should he granted because

(1) Lhere was cxcessive noise emanating from Mr. Rehder’s
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apartment and that such nolse constitutes a breach of the
warranty of hapi-avility; (2) that the letter Defendant’s sent
Mr. Rehder constitutes an admission that Plaintiff’s complaints
were well founded and reascnable; and (3) Defendant’s failure Lo
serve Mr., Rehder with a Notice to Cure until 29 months after
Plaintiff began complaining was lnaporopriate. Defendant argues
that Plaintlifii's rotion should be denied because (1) Plainti~f
has failed to nrove a breach of the warranty of nabitability; (2}
there remain 1sgues of fact that must be addressed at trial; and
(3) Plaintiff{ has falled tc show that she rightfully terminated
her leasc.

Tt is wel. settled that summary judgment is & drastic remedy
which should not be granted when there is any doubt as to the
exlstence ¢f rmateraial and triable 1ssues of fact. (Glick and

Jolleck, Inc. v. "Tri-Pak Export Corp., 22 NYZ2d 493 (1968))., CPRILR

§3212 provides “nat summary judgment shall only be granted 1T
upon all the papers and procof submitted, the cause of action or
defense shall kbe sztablished sufficient to warrant the court as a
matter of law in directing judgment is favor of a party. Only

where there 1s no genuine material 1issuec of fact to be resclved

at trial should summary Jjudgment be granted. (Andre v. Pomeroy,

35 NYzd 361 [19/7471]).

The movina party for summary Judgment must make a prina




facie showing of entitlement o a judgment as a matter of law.

(Winegrad v. New York Univ. Med. Ctr., 64 NYZ?d 851 [1985]). The

proponent must ender evidentiary proof in admissible form tnat
would warrant che court, as a matter of law, in directing
judgmeant in movant’s favor on the cause of action, defense or

particular i1ssus addressed by the motlion. (Friends of Animals,

Ipc. v, Associated Fur Manufacturers, 46 NY?2d 1065 T19791y .

Since Plaintif! established her prima facie case in her moving
papers, the burdecn shifis tot he Defendant to produce proof
sufficlent to establish a triable issue of fact or a viable
defense.

Flaintifi’=s motion 1s granted because Defendant’s liability
for the breach of the implied warranty of habitability is not
predicated on any unresolved issues of Tact, material or
otherwise. Undar New York law a warranty of habitakbility is
implied in every residential lease. RPL §235-b provides:

noevery written or oral lease or rental
dgreement for residential premises the
land.ocra or lessor shall be deemed to
covanant and warrant that the premises so
leased or rented and all areas used in
cennection therewith in common with cther
tenants or residents are fit for human
hakltation and for the uses rcasonably
intendea by the parties and that the
occupants of such premises shall not be
subjected to any conditions which would be
dangerous, hazardous oY detrimental to their
1life, health or safety.

The landlord impliedly warrants (L) that the premisecs are fit for

(4}
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human habitautiorn; (2) that the condition of the premises 1s in
accord with the uses reasonably intended by the parties; and (3)
that the tenan. wi.l not be subjected to any conditions
endangering or detrim=ntal to their life, health or safety.

(Park West Manacement Coro. v, Mitchell, 47 NY2d 316 [(1979]). It

1s equally well settled that, because RPL §235-b places an
unqualified ob_igation of the landlord to keep the premises
habitable, the lundlord s liable for a breach of warranty cven

for conditions not caused by the landlord but rather caused by

t
i

third-parties including neighboring tenants. (Besser v, Becke

253 AD2d 648 |1V Dept 1998]; Nostrand Gardens Co-0Op v. Howard,
221 ADZ2d 637 [2d Dept 1995]).

Here, Deferdant breached the warranty of habitability.
Excesslve noise emanating from Mr. Rehder’s apartment in the late
evening and carlyv morning hours, and Defendant’s failure to act
in an effectivc approprlate manner, represents a preach of
Defendant’s obligation ©o provide a habitable apartment pursuant
o RPL §235-Db,

The evidence establishes that beginning In January 2005, Mr.
Rehder began croating excessive noise in the evening and early
lmpacting Plaintiff’s use and enjoyment of the

morning hours,

Premises. The nolse was excessive and caused Plaintiff’s walls

to vibrate. Furthermore, as noted in Defendant’s log books, the

rusic was so .oud, that when Plaintiff would complain and the
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doorman would call umstairs, Defendant would not answer the
intercom.

'he evidence further establishes that Plaintiff repeatedly
notified Defendant, poth orally and in writing, of *the condition.
Pefendant did not submit any evidence to counter Plaintiff’s
claims of repeatced complaints. In response to Plaintiff’s
complaints Defendant’s sole action was to have the doorman call
Mr. Rehder’s apartment Lo no avall. The evidence also
establishes that despite the numerocus complaints over the years
made by Plaintif!, 1t was not until nincteen months after the
oroblem began, and after Plaintiff’'s request to be moved to a
different apartment, that Decfendant was served with a Notice to
Cure,

Deferndant railed to undertake effective steps [or ninetecen
months, constlituning a breach of thne warranty of habitability.

Besser v, Becket., 253 AD2d 648 [1° Dept 1998); Nostrand

Gardens, 221 AD2d 637 [129253]). Any issue concerning the length
and severity ci Dofendant’s breach and the amount Plaintiif may

be able to reccover agalnst Defendant are questions of damages not

at issue on this motion. (Park West Management, 47 NY2d 31lo
[1979)). Accordingly summary judgment 1s granted on Plaintiff'’s

first cause of action,
Plaintil!/'s sixth cause of action seeks a judgment

declaring tha! as a matter of law, Plaintiff’s termination ol her

)
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lease with Defendant was valid and proper and that Plaintiff is
not liable to Setondant for any rent after the effective date of
her termination of Lhe Lease. Plaintiff rterminated her lease,
effective Septennor 22, 2006 by sending a Notice to landlord
claiming construcTive cvictilon Ifrom the apartiment.

Constructive eviction occurs wherc a landlord’s wrong rul
acts substantially and materially deprive the tenant of the

heneficial use and enjoyment of the premises. (Barash v.

Pennsyvlvania Terminal Real Estate Corp., 26 Ny2d 77 [1970]).

Regardless of any fault of the landlord, where excessive noise is
regularly emanating from a neighboring apartment, a constructive

geviction has occurrad. (Rockrose Assoc. v, Peters, 81 Misc?d

971, 973, 366 NY32d 567, 569 [NY Civ. Ct. 1973]). Here,
Defendant’s fallure <o cure the excessive noise emanating {rom
Mr. Rehder’s apartment materially deorived Plaintiff of the
beneficial use and enjoyment of the Premises forcing her to
terminate .he _ease and vacate the apartment. Therefore, for the
same reasons that summary judgment is granted on Plaintiff’s
first cause of actlon, summary judgment 1s granted on Plaintiff’s
sixth causc of action.

Fina!ly, CTefendant’s counterclalim is dismissed. Defendant’s
counterclaim seeks recovery of its attorneys’ fees incurred in

defense of this action. Defendant’s asscrtion that is entitled

to attorneys’ fa2cs 1s without merit since 1t 1s not the
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prevailing variy on the central claims advanced in this motion.

(Board gf Marnauers of 55 Walxer 8t, Condo v. Walter St., 6 AD3d

279 [1% Dept 20u4!).
Accordingly it 13
ORDERED that Plaintif{’s motion for summary judgment on the

issue of liabilivy cn her first cause of action is granted; and

1t 1s furtner
ORDERED that Plaintiff’s motion for summary judgment on her
sixth cause of action 13 granted; and 1t 1g further

ORDER=®D that Defendant’s defenses and counterclaims are

dismissed.
Counscl for thne parties are directed to appear for a

Preliminary Contercnce on June 22, 2007 at 11:00 am in room 335

ct

at 60 Centre Scrce

This memcrandum corinion consw‘ies the decision and order

L[?L)

of the Court.
Dated: 5/7”/7) MAY’(?QW?
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