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ANNED ON 511812007 

SUPREME COURT OF THE STATE OF NkW YORK - NEW YORK COUNTY 

ARMSTRONG, CELINE M. 

ARCHIVES L.L.C. 
Sequence Number : 001 

SUMMARY JUDGMENT 

vs 

The following papers, numbered I to were 

PART /? 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

I Cross-Motion: I' Yes ? - I  No 

Upon the foregoirlg papers, it is  ordered that this motion 
I 

ead on this rnotion to l for  -.- 

- Dated: nli'.l _- - I- 

WALTER E!. TWUh'." 
Check one: FINAL DISPOSITION jk I NON-FINAL DISPOSITION 

i - l  DO NOT POST ... Check if appropriate: I .  -1 R E F E R E N C E -  
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Rules prov ic i e s :  

b e g - i n n i n g  Fr ,  J A : L : ~ I ~  2OC5 , she suffered tron h e r  n e i g h b u r  xho was 

very n o i s y ,  Lirl?.i-soclal a n d  played loucrl music at a11 h o u r s  of the 

day arid n i c h - . . ,  1:ii;d:iriq her .  walls v i . h r a t e  and  : n a k i n g  r e s t  arid sleep 

v e r y  difficu::. Plaintiff notified Defendant - . ,  b o t h  o r a l l y  and i;: 

Plaintiff also : i o ~ i ' . l e d  Defendarl t  of an i z c i d e n t  i n  which  she 

- 3 ,  

LnP c o m p l a i n t s  a b o u t  y o u r  conduct h,ave  to do 
witt! your l o u d  music at u n r e a s o r l a b l e  h o u r s  of 

do i+i t t i  your a n t - i - s o c i a l  r e a c t i v r l  to those 
c~rr,pid:r~i:s. The  1 andlord b e l i e v e s  t h a t  t n e  
c o ~ , - , ~  l . i+inrs ?ire w c l i - f o u n d e d  and  r e a s o n a b l e .  

-- L:AL n -- r - . ighr .  T h e  conplaints also have much L O  

. .  
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13 1 s cu s .T i (2 n 

T t :  is well ..;et',l.zd t h a t  summary Ijudgmer,t .is a drastic remedy 

w h i c h  sholi1ci n(.J::. be yr:an+.cd when there is any doubt as to t h e  

e x i s t - e n c e  cf r?.:it_e,y i a l  ar-:3 t r i a b l e  issues of f a c t .  (G1 iCk- a ~ d  

3 o l l e c k ,  I n c .  v .  'I'r i-.F& Zxoor t  Corn,, ?;! N Y 2 d  493 ;:1968; ) . ( J _ " I . K  

5321% p r o v i d e s  :.':A: surimary judgmert shall on!y be qra:itcci if 

upon all t .hc  p ~ i p e r s  arid pI,uof submitted, 

d e f e n s e  s h a l l  kc: e ? s t a b l i s h e d  s u f f i c i e n t  to warrsnt the court as 3 

matter o f  L G W  i:;  d l r e c t i r n g  -judgment is favor c!f a party. Only 

where there 

at t r i a l  s h o u l d  surnmilry ; j udgmen t  be g r a n t e d .  ( A r d r c  v. P o m e r n v ,  

35 NY2d 361 [1914!). 

thc c a u s e  of action or 

LS :IC) q,enui r ,e  m a t e r i a l  issue of fact t,o be resolved 

m *he movir,:.i p a r - ~ y  f o r  summary  j u d q r r e n t  rr,usi; mnakc a. pI-irna 
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defense. 

, .  for the breacl! r:r .;::e inplied warranty of habitability is no!. 

pred i - ca t ed  or. :i:-,y u r i r e s c  ! ved issues of fact, m a t e r i a l  or 

:r. e - ~ ~ ; ~ y  ; . I L ~  t-tye: or o r a l  lease or r ' e n t a l  
a c: :e c::r,e n &: f 13 :- .r e s i de r i  t i a 1 p r erni s e s t h e 
lani-l-.rJ;ci o z  L ~ . ~ s o K .  shall be deemed to 
C:DV? r, . i  5 r, a r i  (A war ra ri :I t h a t  t.he E1.r cmi s e s so 

r,o:ir,cc:.J c.111 thei :e .wlth in common w i t h  c the r  
ter1;int.s c:r r e s i d e n t s  are f i t  for human 
h a b i t 2 ; l o n  a n d  f o r  t h e  u s e s  reasonably 
11n:er:ceu by t h e  parties and that the 
occ1.ipa:it.s of s u c h  premises shall 
subjected to any conditions w h i c h  would be 
cj;~nqc!rrous , h a z a r c i o u s  o r  d e t r i m e n t a l  to t h e i r  
l i f e : ,  h e ; l l t h  or s a f e t y .  

, f '  ~ a . <; (-- ,- o r  ~-er.t.ed a n d  a l l  eireas u s e d  L r i  

n o t  be 

The 1arldI.ord i rrp-j edly w a r r a n t u  ( :L) t.hat t h e  p r e m i s e s  are f i r .  50: 
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human habita::.Lo:-.; 

a c c o r d  w i t h  t . h ?  I I S ~ J  r e a s u n a b 1 . y  i r i t ezded  by thc parties; and 

that t h e  tenar i : .  ';!:.A- r!ot. be s u b j e c t e d  to a n y  c o n d i t i o n s  

e n d a n y e r i  r:y o r  i ict .  I- trnei-irdl 

( P a r k  West Mari,~is~;rr:er!c K C J r U .  v ,  M i t c h e l . . l ,  4'/ NY2d 316 119'191) . It 

is e q u a l l y  we1 i 

u n q u a l i f i e d  o b _ : ~ d t i o n  of the landlord t.o k e e p  ?.lie prenises 

habitable, ?!-:e hr - i c i lo rd  1.5 liable for ci b r e a c h  of warranty even 

f o r  c o n d i t i o n s  :.:-!:: c a ~ s e d  by the l a n d l o r d  h u t  r a t h e r  causca b y  

third-parties 

253 A D 2 d  648 1;'" 2zpt 191361; Nostrar ld  I;arclr:ns Co-op v. Howard, 

221 A D 2 d  637 [ % c !  Ljept 19951). 

(2) t.h;dt. the  conditior. of thc p r e n i s e s  is in 

( 3 )  
, , -  

tLo t - h e i r  1 i f e ,  h e a l t h  or safety. 

set.T.lec! t h a t . ,  b e c a u s e  RFL 5235-b piaces an 
, .  

ir,c 1 ( ; k i n g  n e i g h b o r i n q  t e n a n t s .  (Desser v. Beckett, 

Here, D e f e r d i n t  brcalchcd the w a r r a n t y  of h a b i t a b i l i t y .  

Excessive r l o l s e  r : n a ? a t i n g  fro3 Mr. R e h d e r '  s apdrrrncnt in the ].ate 

eveninq and c?;dr .Ly n o : - n i n g  hours, ar,d D e f e r i d a n t ' s  failure to act 

in an e f f e c r _ i v c  approp:: i a t . e  msnnes, represents a b r e a c h  of 

I cjrlt-.ion L O  p r o v i d e  a h a b i t a b l e  apartrr1e:It p u r s u a n t  

,cc! e s t 2 b l i s h e s  t h a t  b e g i n n i n g  in J a n u a r y  2005, Mr. 

Rehder b e y a n  cr~?::i?-g excess ive  noisc in the  e v e n i n g  and earLy 

morning h o u r s ,  I r n ~ ~ d c : c i n g  Plaintiff's USE: a n d  cnjoyrrient of the 

Premises. 

to v i b r a t e .  

rr,usic was 5 : )  k : ~ d ,  t h a t  when P l a i r l t i  f f  w o u l d  corriplain ar*d the 

The n o i z e  was excessive and causcci P l a i n t - i  f f ' s  wa11 . s  

F U z t . h ~ r m u r c ,  as rioted in Defendant's log books ,  the 
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doorman w o c l u  (:.aII c p s t a i r : ; ,  Defendant. would riot a n s w e r  the 

not. i f  ied DefICr:ciciT. t . ,  u u o h  o r a l l y  and i n  writ. i r i y ,  o f  the c o n d i t i o n .  

Mr. RePider' s ap;111t~;:t3nt :.o :?o dvail. T h e  e v i d e n c e  also 

e s t - a b l i s h c s  ~ ! - ~ ; j i  d e s p  1 t.e the nl;merous complaints over the y e a r s  

made b y  P l a . i n t i f : F ,  

prclblern begari, 

d i f f e r e n t  a p a  r,t-::~c::-l'.:, 

i t  iv'ds n o t  until n i n e t e e n  months a f t e r  t hc  

a n d  after Plaintiff's requesr. t.o he movcd to 2 

t h a t  D e f e n d a n t  was served with a Notice ta 

Cidre .  

Defcr:cicinc f a  i Ied tu u n d e r t a k e  effective s t e p s  r o r  n i n e t e e n  

nloriths, 

Resspr v .  ?eck.c\::., 253 A D % d  648 [l" Dept 19981; NosLrand 

G a r d e n s ,  221 A32d. 637 Ti'3_95] ) . Any issue c o n c e r n i n g  t h e  le:!gt-.h 

and severity ~7:. I , c f e n d ; l r , t ' s  b r each  and t h e  amount PlalntifF may 

be a b l e  to L ~ C C : L T C L '  a g a i n s t -  Defendant are questions of damages no: 

at issuc o n  :!:is n!o':ion. 

[ 19791 ) . 

consyi ~ . ( . I : I . L ~  a b r e a c h  of t i le warrar . ty  o f  h a b i t a b . i  lity. 

( P a r k  West Manaqement, 47 NY2d 316 

A c c : o r d i r i g l y  sumnary j u d g m e n t  is yrcslr.ted on P l a i n E i i f f ' s  
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. i t .  is furt.’:cr 

O R D E R E D  t k i i i t  ? l a i n t i f f ‘ s  motion f o r  sur rmary  j u d g m e n t  on her 

sixth cause of .icr:tiorl is g r a n t e d ;  and it is f u r t h z r  

O R D E R Y 2  t h a E  Defendant’s defenses and c o u n t e r c l a i m s  a r e  

d i s m  s s e ci . 

C o u n s c l  t i - i ?  p a r t i z s  are directed to a p p e a r  fur a 

P r e l i m i n a r y  i:r:ir.tzrc.ncc or’. ,Tune 2 2 ,  2007 at 11:OO am in room 335  

at G O  C e n t r e  Y +  > - CJC - - -  L . 

the decision a n d  o r d e r  

IION . F’IAT2ER B. TOLUB, J. S . C . 
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