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SUPREME COURT OF THE STATE OF NEW Y ~ R K  - NEW YORK COUNTY 

HW. ROSALYN RICHTER I PRESENT: 
\ Justice 

PART 2.t. 

- v -  
M O T I O N D A T E  . 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Cross-Motion: 11.1 Yes 

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ._. 
Answering Affidavits - Exhibits P 

8- -.-I- - Replying Affidavits 

'fib* 

- - .  - .- MOTION IS DECfDED IN ACCORDANCE -------- 
WlTH THE ATTACHED MEMORANDUM DECISION 

Check one: ' FINAL DISPOSITION Zb N o N -FIN A L D IS PO s ITI o N 
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SUI’lEME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 24 

NICOTRA GROUP, r , r x  arid HILTON HOTELS 
CORPORATION, 

1’1 aint i fls , 

-against- 

AMERICAN SAFETY INDEMNITY COMPANY, 
MARKEL 1NSURANCE COMPANY, 
I-IANOVER INSURANCE COMPANY, 
ZURICH-AMERICA INSURANCE COMPANY 
and KUSSO PICCIURRO MALOY, LLC, 

D c fc ti daii t s . 

X 

I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 

X ........................................................................ 

RUSSO PICCIURRO MALOY, LLC, I 
I 

Third-Party Plaintiff, I 
I 

-against- I 
I 

I 
I 

BUCKINGHAM BADLER ASSOCIATES, INC. and 
BROOKS INSURANCE AGENCY OF N.Y., LTD., 

I 

Th ird-Party Dcfciidan ts. I 

Rosalyn R i c h t cr, J , : 

DECISION AND ORDER 
Indcx No. 7221 95-2003 
Motion Sequence Nos 3 , 4  

PlaiiitiffNicotra Group, LLC (“Nicotra”) brought this action seeking insurance coverage u%Q& 
ai1 ~iiiderly~iig persoiial injury action brought by Micliael Savarese, who was allegeclly irijin-ed while 

pcrforming caiistiuctioii work at tlic JTjItoii Gardcii Inn on Stateii Island. Jii its complaint, Nicotra 

sought a dec 1 ara t or y J ti d gm en t agaiiis t the fo UI‘ i n s u ran c e company de fend ants . In ad d i t ion, Nico tra 

brought iiegligeiice aiid other claims against defendant Russo Picciurro Maloy, LLC1. (“lU’M”), who 

was Nicotra’s iiwirnnce broker. Nicolra claimed that 1WM breached its duty to secure insurance 

coverage lor Nicotra when i t  en-oneously canceled an additional endorsement relating lo a pal-t of 
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the construction project where Savarcse was injured. Bccause of the cancellation, the insurer 

disclainicd coveragc leaving Nicotra iminsured for Savaresc’s personal injury action. Rl’M 

subsequently brought a third-party action for indemnification against Buckingham Radler Associates, 

h c .  (“BRA”) and Brooks Insurance Agency orN.Y., 1,td. (“Brooks”) alleging that those parties werc 

rcSpOIiSiblC for leaving Nicotra with 110 coverage. 

Th c i 11 s uran c c corn p any d c h d  x i  t s so ugh t s uiiiiiiary j udgii  en1 di sinis sing N i c o t rii ’ s 

declaratory j udgmcnt claims against lhcm. W M  cross-riiovcd [or suniniary judgnicnt dismissing 

Nicotra’s claims against it and Nicotra cross-movcd for sumniaryjudgnient in its favor. In addition, 

BBA sought summary judgnient dismissing RPM’s claim against BBA [or iiiden?i7ilicatioii. Tn a 

dccisiori datcd September 29, 2006, the Court granted the insurance company defcndaiits’ iiiotioiis 

for summary judgment and dismissed Nicotra’s claims against thein. The Court also granted HBA 

summary j udgiiiciit dismissing RPM ’s claims. The Court, liowevci-, denied both Nicotra’s and 

RI’M’s cross-motions for sumnary judgment against each other. 

I n  this motion, Nicotra seeks leave to reargue this Court’s denial of Nicotra’s cross-niot~oii 

for summary judgiiiciit against W M .  Tlic Court grants leavc to reargiic and upon rcargument, grants 

Nicotra’s summary judgniciit motion with respcct to its negligencc claim against RPM. I n  its 

decision, the Court appropriately found that RPM was negligent in  rcquesting a “ h t  canccllation” 

o r  the endorsement that lcft Njcolra iiiiiiwired. The Court also coiicluded that RPM failcd to 

cslablisli any negligence oii the par1 ofBBA fiiiding that BBA nicrcly carricd out IIPM’s request to 

canccl the endorsement. The Court found that it was RPM’s duty to obtaiii i~is~uance coverage for 

N icotra and that W M  was solely rcsponsiblc lor canccling the nccessary covcrage. 111 light of thesc 

findings, therc was no basis fur deiiying Nicotru’s motion [or summary judgment against KPM 011 
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the ncgligeiicc C ~ L W  oP action. 

RPM argucs that sumiiiary judgment should be denied bccause Nicotra was sornchow 

“involvcd with insurance decisions”. To begin, RPM did not niake this arguineiil in its original 

cioss-motion papers and is prccluded from asserting it now. See Friscmfu v. X L w g e  E~zterprises, 

280 h.D.2d 514 (2d Dept. 2001), citing FoZey v. Roche, 68 A.D.2d 558, 567-68 (1” Dcpt. 

197C))(rcarg~imcnt not dcsigncd “to providc a party an opportunity to advance arguments diffcreiit 

froni those tendercd on the original application”). Furthermorc, RI-IM does not explain this 

coiiclusory statemcnt, nor does it point to anything in the record to support this allegalioii. Although 

W M  now states tliat the canccllation notice was “supposcdly” scnt to Nicotra, its papers in 

opposition to this motion do not point to any proof in thc record supporting that claim. Nor did 

RPM’s original cross-motion idmtify any such proof. hidecd, those papers statcd just the opposite 

- that thc caricellation notice was ricither provided to nor reccived by Nicotra. Set. May 19, 2006 

Affidavit ofElleii Niiiiaroff, 77 22,45; July24,2006 Reply Affidavit ofEllen Nimaroff, 7 I I .  Thus, 

RPM’s original motion papers Iievcr suggested that Nicotrabore aiiyrespoiisibility Cor the insurance 

covcrage lxiiig caiiceled but rather sought to shifl the blame to other derendants in this case. 

Accordingly, suniiiiaiyj~idgi~ient should havc been granted to Nicotra on its negligence claim against 

RPM. 

Nicotra’s motion for lcave pcmmitting latc servicc oi‘tlie Notice ofAppeal on RPM is graiitcd. 

Dlie to a typographical m o r  on an envelope, Nicotra’s tinicly service of its Notice of Appcal on 

RPM was rctunied by the post o r h e .  ‘Thcre is no dispute that the otlicrparlies in this litigation were 

timcly served on Novctiiber 14, 2006, the sanic clay service was attempted upon RPM. Upon 

learning of the crror, Nicotra mmcdiately made service again upon RPM, two days after thc thii-ty- 
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day deadliiic. Uiidcr these circumstances, Nicvtra has convinced the Court that its fdilure lo have 

till-icly seived RPM was due to “mistake or excusablc neglcct”. C.P.L.R. 4 5520[a]; scc Mutter of 

Delila M., 238 A.D.2d 342 (2d Dcpt. 1997); Leonard v. Regan, 167 A.D.2d 790 (3d Dept. 1990). 

Tli~is, tlic Court deems the Notice of Appeal to have bccii scrvcd upoii RPM mnc‘ pro tunc- 

Novcmbcr 14, 2006. Although Nicotra’s motion to rcarguc was scrvcd 011 RPM two days bcyoiid 

the statiitory deadline, tlic Court cxci-ciscs its discretion to entertain the motion it  because it was 

made after the filing of Nicotra’s Noticc of Appeal but prior to the perfection of the appeal. See 

Gnrcin 1’. Tlie.Jesuits ofForcfham, 6 A.D.3d 163 (1”Dept. 2004); Leist v. Goldstein, 305 A.D.2d 468 

(2d Dept. 2003). 

This constitutes the dccision and order of the Court 

May 16,2007 
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Justice Rosalyn Richter 
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