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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ORIN R. KITZES | A Part 17
Justice
X | ndex
POURQUO MP.S. INC., etc. Nunber 4883 2005
Mbt i on
- agai nst - Date _January 24, 2007
WORLDSTAR | NTERNATI ONAL, L. T.D. Mbt i on

Cal . Nunber _47

Motion Seq. No. _3

The follow ng papers nunbered 1 to 12 read on this notion by
plaintiff Pourquoi MP.S., Inc. d/b/a L.I.F. E International for
inter alia, leave to renew its prior notion for summary judgnent.

Paper s

Nunber ed
Notice of Mdtion - Affidavits - Exhibits ......... 1-5
Answering Affidavits - Exhibits .................. 6
Reply Affidavits ..... ... .. . .. 7-9
O her (Menoranda of Law) ......................... 10-12

Upon the foregoing papers it is ordered that:

That branch of the plaintiff’s notion which is for an order
drawing an “adverse inference” against defendant Wbrldstar
regarding the latter’s affirnmative defenses is denied with | eave to
seek an adverse inference charge at the trial.

That branch of the plaintiff’s notion which is for an order
drawi ng an adverse inference against the defendant’s president,
Sonya Chi ang, and holding her liable on the conplaint is denied.

That branch of the plaintiff’s notion which is deened to be
for an order permtting the plaintiff to serve a supplenenta
sumons and an anended conpl aint on Sonya Chiang joining her as a
defendant is granted. The plaintiff shall serve the suppl enenta
sumons and anended conplaint within 20 days of the service of a
copy of this order with notice of entry.
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That branch of the plaintiff’s notion which is for |eave to
renew its prior nmotion for summary judgnent against defendant
Worl dstar is granted. Upon renewal, those branches of the instant
notion which are for summary judgnent agai nst defendant Worl dstar
are deni ed.

Those branches of the notion which are for sunmary judgnent
agai nst defendant Chiang are denied as prenature.

(See the acconpanyi ng nenorandum )

Dat ed: May 8, 2007

ORIN R KITZES, J.S. C
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MEMORANDUM. S. C.

SUPREME COURT : QUEENS COUNTY
| A PART 17
X
POURQUO M P.S. INC., etc. | NDEX NO. 4883/ 05
- agai nst - MOTI ON SEQ NO. 3
WORLDSTAR | NTERNATI ONAL, L. T.D. BY: KITZES, J.
DATED: MAY 8, 2007
X

Plaintiff Pourquoi MP.S., Inc. d/b/a L.I.F.E. International
has noved for, inter alia, leave to renew its prior notion for
summary j udgnent.

From Decenber 2003 to February 2004, the plaintiff, a
California corporation, sold to the defendant garlic at a price of
$161, 004. 00. The defendant did not pay for the garlic, and the
plaintiff began this action on March 3, 2005, asserting causes of
action for breach of contract, unjust enrichnment, and an account
st at ed. Ana Chan, the plaintiff’s President, swears that the
garlic was “of conformng quality and condition” and that the
defendant did not conplain about or reject the garlic. On the
ot her hand, the defendant alleges that the garlic shipped by the
plaintiff had already begun to deteriorate. Sonya Chi ang, the
defendant’s President, swears that the garlic “was conpletely

unusable by us. W practically gave it away. W had to dunp a
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good deal of it.” She also alleges that she “consistently
conpl ai ned about the condition of the garlic and other matters to
my shi pper in China who had engaged the corporate plaintiff as its
inmporter***. "  The defendant further alleges that the plaintiff
continued to ship the garlic after notice fromthe forner that the
goods were unnar ket abl e.

On March 15, 2006, the plaintiff submtted a notion for
summary judgnment dism ssing the affirmative defenses rai sed by the
def endant and for summary judgnent on its conplaint. By decision
dated May 24, 2007 [sic: 2006] and order dated May 24, 2006, this
court, inter alia, (1) granted that branch of the plaintiff’s
nmoti on which was for summary judgnent dismssing the affirmative
defenses raised by the defendant except for the ninth (failure of
consi deration), twelfth (breach of contract), sevent eent h
(nonconform ng goods), twentieth (offset), twenty-ninth (breach of
warranties), thirty-third (failure to mtigate damages), and
thirty-fourth (non-marketability) and (2) deni ed that branch of the
plaintiff’s notion which was for sunmary judgnent on its conpl aint.
The court found that the defendant had successfully raised “a
triable issue of fact concerning whether the plaintiff sold it
defective garlic, i.e., garlic not ‘fit for the ordinary purposes
for which such goods are used.’”” The court also found that there

was a triable issue of fact “pertaining to whether the defendant
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buyer tinely notified the plaintiff seller of the alleged

non-conformty of the goods.”

In or about Cctober 2006, defendant Wbrldstar filed a
certificate of dissolution with the Ofice of the Secretary of
State. On Novenber 17, 2006, the plaintiff filed a note of issue
and a certificate of readiness acknow edging the conpletion of
di scovery in this case.

That branch of the plaintiff’s notion which is for an order
drawing an “adverse inference” against defendant Wbrldstar
regarding the latter’s affirmati ve defenses is denied wwth | eave to

seek an adverse inference charge at the trial. (See, Rodriguez v

551 Realty LLC, 35 AD3d 221.) The plaintiff alleges that the

def endant has not adequately conplied with discovery demands
seeki ng docunents pertaining to the affirmati ve defenses renai ni ng
inthis case. Although an adverse i nference charge nay be directed
or an adverse inference may be drawn prior to trial (see,

G yphon Donestic VI, LLC v APP Intern. Finance Co., B.V.,

18 AD3d 286; Ifrainmov v Phoenix Industrial Gas, LLC 4 AD3d 332),

the plaintiff waived its right to seek pre-trial sanctions for
failure to nake disclosure by filing a note of issue and

certificate of readiness. (See, Malloy v Madison Forty-Five Co.,

13 AD3d 55; Sinmpson v _City of New York, 10 AD3d 601; Brown vV

Veterans Transp. Co.., Inc., 170 AD2d 638; Jones v Hercul es Const.
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Co., 14 Msc 3d 1212[A]; Tavares v New York City Health and

Hospitals Corp., 2003 W 22231534 [n.o.r.].) Nevert hel ess, the

trier of fact may draw an unfavorabl e i nference where a party fails
to produce evidence under his control and which he is naturally

expected to produce. (See, Seward Park Housing Corp. v. Cohen

287 AD2d 157; Ausch v St. Paul Fire & Mirine 1ns. Co. ,

125 AD2d 43.) In order to obtain an adverse inference charge
agai nst an opponent who fails to produce a docunent, a party nust
show t hat the docunent actually exists, that the docunent is under
the opponent’s control, and the opponent has no reasonable

explanation for failing to produce it. (See, G dieufort v New York

City Health and Hospitals Corp., 250 AD2d 720; WIkie v _New York

Cty Health and Hospitals Corp., 274 AD2d 474.) In the case at

bar, there are issues of fact in that regard which should be |eft
for trial. To the extent that the plaintiff is seeking sunmary
judgnment dismssing the affirmative defenses as neritless, such
relief is precluded by issues of fact. (See this court’s prior
deci sion.)

That branch of the plaintiff’s notion which is for an order
drawi ng an adverse inference against the defendant’s president,
Sonya Chi ang, and holding her liable on the conplaint is denied.
Sonya Chiang is not yet a party to this action.

That branch of the plaintiff’s notion which is deened to be

for an order permtting the plaintiff to serve a supplenenta



[* 7]

sumons and an anended conpl aint on Sonya Chiang joining her as a
defendant is granted. The plaintiff shall serve the suppl enental
sumons and anended conplaint within 20 days of the service of a
copy of the order to be entered hereon with notice of entry. The
plaintiff seeks to pierce the corporate veil and to inpose
liability for the corporate debt upon Sonya Chiang personally.

(See, Morris v New York State Dept. of Taxation and Finance,

82 NY2d 135.) CPLR 3025(b) provides that | eave to anend a pl eadi ng
“shall be freely given upon such terns as may be just.” ( See,

Hol chendler v W Transport, Inc., 292 AD2d 568; St. Paul Fire &

Mari ne | ns. Co. \Y Town of Henpst ead, 291 AD2d 488:

Wi t ney-Carrington v New York Methodist Hosp., 289 AD2d 326.) As

a general rule, the anendnent of a conmplaint will be permtted
where there is no significant prejudice or surprise to the

def endant . (See, Edenwald Contr. Co. v Gty of New York,

60 NY2d 957; Holchendler v W Transport, Inc., supra; Dal Youn

Chung v Farberov, 285 AD2d 524.) *“Prejudice in this context neans

that the nonnoving party has been hindered in the preparation of
its case or has been prevented fromtaki ng some neasure in support

of its position*** ” (Dunesnil v Proctor and Schwartz lInc.,

199 AD2d 869, 870.) Although the plaintiff has tardily noved to
join Sonya Chiang as a defendant, she, the sole owner of the
def endant corporation, did not adequately denonstrate prejudice.

In determ ning whether to permt a party to anend a conplaint to
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add a cause of action, the court nust examne the nerits of the

proposed cause of action. (See, Mdirgan v Prospect Park Associ ates

Hol di ngs, LP, 251 AD2d 306; MKiernan v MKi ernan, 207 AD2d 825.)

The amendnent will not be permtted where the proposed cause of

action is patently lacking in nerit. (See, MKiernan v MKi ernan,

supra.) The proposed cause of action to pierce the corporate veil
is not patently lacking in merit under all of the facts and
ci rcunst ances of this case, including Sonya Chiang’ s di ssol ution of
the defendant corporation while this action was pending,
purportedly for unprofitability, despite showi ng gross receipts of
$249, 121 on the corporation’s 2003 federal tax return. “Carrying
on a business wthout substantial capital and |eaving the
corporation wthout substantial assets to neet its debts can

justify piercing the corporate veil.” (Drectors GQuild of Anerica,

Inc. v Garrison Productions, Inc., 733 F Supp 755, 762; see, Serio

v _Ardra Ins. Co., Ltd., 304 AD2d 362; Rebh v Rotterdam Ventures

Inc., 252 AD2d 609; DeWtt Truck Brokers, Inc. v W Ray Flemm ng

Fruit Co., 540 F2d 681.) A judgnent creditor can pierce a debtor’s
corporate veil where a principal has, inter alia, exerted conplete
dom nation and control, disregarded corporate formalities, and

undercapitalized the corporation. (See, Rotella v Derner,

283 AD2d 1026; Austin Powder Co. v MCullough, 216 AD2d 825.) The

corporate veil may be pierced where a principal dissolves a

corporation to prevent the satisfaction of a judgnent. (See, Sol ow
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v _Donestic Stone Erectors, Inc., 269 AD2d 199 [“Timng and

circunstances of individual’s decision to wnd down judgnent
debtor’ s business raised fact i ssue as to whether that deci sion was
based on a |l egiti mat e busi ness judgnent, or was desi gned to achi eve
the fraudul ent purpose of preventing judgnent creditors from
satisfying their judgnent”].)

That branch of the plaintiff’s notion which is for |eave to
renew its prior notion for summary judgnent against defendant
Worl dstar is granted. Upon renewal, those branches of the instant
notion which are for summary judgnent agai nst defendant Worl dstar
are deni ed.

Those branches of the notion which are for sunmary judgnent
agai nst defendant Chiang are denied as prenmature. ( See,
CPLR 3212[a].)

Short form order signed herewth.

J.S. C



