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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: HONORABLE KEVI N J. KERRI GAN Part _10
Justice
________________________________________ X
KI M BOXER and HAI MAN BOXER, | ndex
Nunber: 6060/ 05
PlaintiffsS,
- against - Mot i on
Dat e: 04/ 24/ 07
METROPOLI TAN TRANSPORTATI ON AUTHORI TY, Mot i on
LONG | SLAND RAI LROAD, LI NDA' S NATURAL Cal. Nunber: 5
KITCHEN, LLC, THE CITY OF NEW YORK
BAKER S DOZEN BAGEL CORP. and M.C Motion Seq. No. 2
MANAGEMVENT CORP. |,
Def endant s.

The follow ng papers nunbered 1 to 22 read on this notion by
def endant Metropolitan Transportation Authority (MIA), Long Island
Rai |l road (LI RR) and ML.C Managenent Corp. (M.C) for summary judgnent
di sm ssing the conplaint and all cross-clains agai nst themand for
contractual indemification from defendant Baker’s Dozen Bagel

Corp., <cross-nmotion by Baker’s Dozen for sunmmary |udgnent
di sm ssing the conplaint as against it and dism ssing the cross-
claims of MIA, LIRR and MC for contractual indemification

asserted against it, and cross-notion by the City of New York for
summary judgnent dismssing the conplaint and all cross-clains
agai nst it.

Paper s

Nunber ed
Notice of Mdtion-Affirmation-Exhibits.............. 1-4
Notice of Cross-Mdtion-Affirmation-Exhibits........ 5-9
Notice of Cross-Mtion-Affirmation-Exhibits........ 10-13
Affirmation in Qpposition to Mtion-Exhibits....... 14-17
Affirmation in Qop. to Cross-Mtion & Reply-Exhibit 18-20
Affirmation in Qop. to Cross-Mtion-Exhibits........ 21-22

Upon the foregoing papers it is ordered that the notion and
cross-notions are decided as foll ows:

Motion by MIA, LIRR and ML.C (“novants”)for sunmmary judgnent
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di sm ssing the conplaint and all cross-clains agai nst themand for
contractual indemification from defendant Baker’s Dozen Bagel

Corp. i s deni ed.

Plaintiff allegedly sustained injuries as aresult of tripping
and falling upon a raised or depressed portion of a sidewal k flag
abutting the prem ses 81-09 Lefferts Boulevard in Queens County on
Sept enber 21, 2004. Sai d pren ses were owned by the LI RR and | eased,
along with other premses, to MC pursuant to a |ease agreenent
commenci ng Cctober 1, 1993 and endi ng Decenber 31, 2008. M.C, in
turn, subleased the subject prem ses to Baker’'s Dozen pursuant to
a subl ease agreenent dated May 23, 1994 for a termconmenci ng August
1, 1994 and endi ng Decenber 31, 2008.

Plaintiff testified in her deposition that the “toe of ny
sneaker got caught in a groove on the slab in the sidewal k” which
she described as being “about an inch deep” but “l couldn’'t say
exactly one inch”(Exhibit “C to notion, deposition transcript p
56). Brian Charney, president of Baker’s Dozen, testified in his
deposition that he personally neasured with a ruler the defect and
the height differential between the subject sidewal k flag and the
surroundi ng area of the sidewal k, at its greatest extent, was |ess
than one-half inch, about a quarter of an inch (Exhibit “D to
notion, deposition transcript pp. 42, 50-51). Plaintiff also
testified that it was m dday and sunny at the tinme she tripped (p.
58) and there was not hing obstructing her view of the sidewal k (p.
55) .

Def endant s contend that since there was only a one-quarter inch
hei ght differential between the defective sidewalk flag and the
surroundi ng sidewal k, the defect was trivial and, therefore, not
actionable as a matter of |aw

The i ssue of whether a defective or dangerous condition exists
depends upon the particular facts of each case and is generally a
question for the jury (see Trincere v. Copunty of Suffolk, 90 NY 2d
976 [1997]).

Al t hough a property owner nmay not be held |iable in damages for
trivial defects not constituting a trap or nui sance, and the Court
may det erm ne by exam ni ng t he phot ographi ¢ and ot her evi dence t hat
the alleged defect is trivial and grant summary judgnment to
def endant (see Hymanson v. A.L.L. Assocs., 300 AD 2d 358, 358 [2M™
Dept 2002]), the determ nation of whether a condition is trivia
does not rest exclusively upon the dinension or depth of the
si dewal k defect in inches, but nust be nade upon an exam nati on of
all of “the facts presented, including the width, depth, elevation,
irregularity and appearance of the defect along with the ‘tine,
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pl ace and circunstance’ of the injury (Irincere v. County of
Suffol k, supra).

The nmovi ng papers do not contai n any phot ographs of the subj ect
defect. Movants contend that they are entitled to sunmary judgnent
nmerely because the witness for Baker’s Dozen al |l eged that the hei ght
of the defect was about one-quarter inch, an allegation which, even
if true, would, in and of itself, not establish that the defect was
trivial.

| ndeed, an examnation of the photographs annexed to
plaintiffs opposition papers, novants’ reply papers and Baker’s
Dozen’ s cross-novi ng papers, denonstrates, in the opinion of this
Court, that the defective condition of the subject section of
sidewal k depicted therein is not trivial or so de mnims as to
warrant summary judgnment in favor of novants as a matter of |aw.

Wth respect to that branch of the notion for summary judgnent
on the issue of contractual indemification, novants contend that
they are entitled to contractual indemnification fromBaker’s Dozen
on the basis of indemity clauses contained in the |ease and sub-
| ease.

Par agraph 4 of the subl ease provides, in relevant part, under
t he headi ng of “Repairs,” “Tenant shall . . . take good care of the
dem sed prem ses and the fi xtures and appurtenances therein, and t he
si dewal ks adj acent thereto, and at its sole cost and expense, nmake
all non-structural repairs thereto as and when needed to preserve
themin good working order and condition, reasonabl e wear and tear,
obsol escence and damage fromthe elenents, fire or other casualty
excepted.”

Ri der Paragraph 11 of the subl ease provides, “The Overtenant
shall not be liable for injury to persons or property, and subtenant
shall indemify and hold harmess the Overtenant for any |oss
incurred for injury to persons or property except those caused by
Overtenant’s negligence.”

Ri der Paragraph 14 of the subl ease provi des, “Subtenant agrees
to exonerate, save harm ess, protect, defend and indemify the
Overtenant or any owner of the dem sed prem ses fromand agai nst any
and all |osses, danmmges, clains, suits or actions, judgnments and
costs, which may arise or grow out of any injury to or death of
persons or danmage to property in any manner what soever ari sing out
of the acts or om ssions, or use by subtenant, subtenant’s agents,
servants, enployees, guests or custoners of the dem sed prem ses.”

Since it was the responsibility of Baker’s Dozen to repair the
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si dewal k, novants argue, it is required to indemify them agai nst
plaintiff’s claimof injury sustained as a result of the defective
si dewal k condition. Baker’'s Dozen, in its cross-notion, contends
that it is not responsible for the repair of the sidewal k, since it
is only obligated to nmake non-structural repairs.

Pursuant to paragraph 4 of the subl ease, Baker’s Dozen is only
responsi ble to nmake non-structural repairs to the sidewal k. This
begs the question: What woul d di stinguish a “structural” repair of
a broken cenent sidewalk from a “non-structural” repair? In the
absence of any elaboration in the sublease specifically defining
what type of repair would constitute a non-structural, as opposed
toastructural, repair, this Court nust first exam ne whet her there
i s any cl ear conduct of the parties that woul d unanbi guously reveal
their nmutual intent and understanding with respect to the sidewal k
repair clause in the sublease. The deposition testinony of Brian
Charney, president of Baker’'s Dozen (Exhibit “D to notion) and Joe
Kuppillas, president of MC (Exhibit “G to notion) fail to
establish the nutual intent of the parties.

Charney testified that in February or March 2004, he contacted
Kuppillas’ office to informhimthat the sidewal k was broken and to
request that he repair it (p.13). He also called the office of the
LI RR and al so spoke to a representative from G eystone Managenent,
whi ch Kuppillas in his deposition (p. 67, line 9) stated is “the
i nternedi ary between the Railroad and MLC.” Charney stated that he
was instructed by the G eystone representative not to repair the
si dewal k, as such repair was Kuppillas’ responsibility (pp. 14-15).

He testified that Kuppillas initially informed him that he
would repair the sidewal k, but that after two or three weeks
Kuppillas told himthat after reviewing his | ease, it was his belief
that the repair was the responsibility of Baker’'s Dozen. Charney
testified that he adamantly insisted that it was not his
responsi bility because sidewal k repairs are structural and tenants
do not usually make such repairs (p. 14).

He also testified that his insurance conpany told him to
repair the sidewalk and that he sent a letter to his insurer
apprising themthat he would take care of the repair (pp. 26-27).
Approxi mately one nonth after the accident, Charney repaired the
sidewal k at his own expense (p. 47). He testified that he wanted to
deduct the cost fromhis rent, but that Kuppillas directed hi mnot
to do so (p. 48).

Kuppillas, in his deposition, testified that he believed it was

the responsibility of Baker’s Dozen to nmake repairs to the sidewal k
(p.23). Hi s understandi ng, however, was not based upon his reading
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of Paragraph 4 of the sublease, but rather was based upon the
| anguage of article 10, section 1 of the main | ease between LI RR and
M.C (p. 25). The referenced provision of that |ease provides that
the I essee (M.C) is responsible to maintain the sidewal k and t hat
it was responsible for all repairs, structural and non-structural,
to the interior and exterior of the buildings covered by the | ease.
Kuppillas testified that it was his understandi ng t hat Baker’s Dozen
is, in turn, responsible for the repairs set forth in the main
| ease by virtue of rider paragraph 34 of the sublease (p. 27). That
paragraph nerely provides that the sublease is subject and
subordinate to the nmain | ease.

It is apparent from the deposition testinony of Charney and
Kuppillas that each had the opposite understanding of who was
responsi ble for the sidewalk repair. It is clear that neither of
t hem had any know edge of paragraph 4 of the subl ease. Therefore,
the record on this notion fails to establish that MC and Baker’s
Dozen had a mutual understanding of what the term “non-structural”
as used in paragraph 4 of the sublease neant with respect to the
si dewal k.

There is no evidence to be gl eaned fromthe record herein that
Char ney’ s subsequent repair of the sidewal k was an adm ssion on his
part that he interpreted paragraph 4 of the subl ease as placing the
responsibility upon Baker’s Dozen to nake all repairs to the
si dewal k.

Absent any clause in the sublease setting forth a definition
of what constitutes a structural repair of the sidewal k, and in the
absence of any clear evidence of the parties’ intent, the |anguage
of paragraph 4 nmust be interpreted in harnony with its ordinary
meaning. In this regard, sidewalk defects such as a depression or
a raised slab are structural, and the repair thereof is not the
responsibility of the tenant where the lease only requires the
tenant to make non-structural repairs to the sidewal k (see Margolin
V. New York Life Insurance Co., 32 NY 2d 149 [1973]; Berkowtz v.
Dayt on Construction, Inc., 2 AD 3d 764 [2" Dept 2003]).

Charney averred in his affidavit in support of the cross-notion
of Baker’s Dozen that the subsequent repair he did to the subject
area of the sidewal k involved the renoval of the entire sidewal k
flag down to the dirt and the pouring of an new concrete flag. He
states that the photographs annexed to the cross-notion as Exhibit
“K’ depict the repair. Scrutiny of these photographs shows an
entirely new sidewal k flag, which harnonizes with his description
of the repair. Therefore, it is clear that the repair was, in fact,
a structural repair. No evidence has been proffered by novants to
denonstrate that the sidewal k fl ag need not have been replaced with
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new concrete, especially since the defect as depicted in the
phot ographs annexed to the noving and cross-noving papers is not
trivial.

| ndeed, novants do not argue that the necessary repair to the
si dewal k was non-structural in nature and for that reason Baker’s
Dozen was responsible for the repair pursuant to the sublease.
Rat her, as the aforenentioned deposition testinony of Kuppillas
denonstrates and novants’ attorney argues in their affirmations in
support of the notion and the opposition and reply papers, novants
contend that Baker’s Dozen is responsible for all repairs,
structural as well as non-structural, pursuant to the terns of the
mai n | ease between LIRR and M.C.

Article 10, section 1 of the nmain | ease provides that M.C is
responsible to maintain the sidewalk and to make “all repairs,
foreseen and unforeseen, interior and exterior, structural and
nonstructural .” Movants contend that the | anguage of rider paragraph
34 of the sublease making it subject and subordinate to the nmain
| ease neans that the main | ease is incorporated by reference into
t he subl ease and, thus, Baker’s Dozen is subject to article 10 and,
consequently, is obligated thereunder to nake structural repairs to
t he sidewal k. Movants’ argunment is without nerit.

A subl essee, not being a party to the main lease, is not in
privity of contract with the lessor and thus is not liable for
performance of covenants in the main |ease (see Teft v. Apex
Pawnbroking & Jewelry Co., 75 AD 2d 891 [2" Dept 1980], Chock Ful
O Nuts Corp. v. NRPLLC 1, 11 AD 3d 385; La Vack v. National Shoes,
Inc., 124 AD 2d 352 [3'® Dept 1986]), unless the sublease
i ncorporates the covenants of the nmain |ease (see La Vack v.
Nati onal Shoes, Inc., supra).

Ri der paragraph 34 of the sublease does not incorporate any
covenants of the main lease. It nerely serves, essentially, as an
acknow edgnent by Baker’s Dozen that it is aware of the main | ease
and that its right to occupancy of the dem sed prem ses i s dependent
upon, and subordinate to, M.C s | easehol d.

Baker’s Dozen was entitled to rely upon the covenants in its
subl ease with M.C, including paragraph 4 thereof which obligated it
to make only non-structural repairs. Since the defect in the subject
si dewal k was a structural item Baker’s Dozen bore no responsibility
for its repair and, consequently, is not liable either to indemify
M.C for any recovery by plaintiff against MLCfor injuries resulting
fromthe defect or to defend M.C

The indemification clause in rider paragraph 11 of the
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subl ease requires Baker’s Dozen to indemify M.C for any injuries
except those caused by ML.C s negligence. As to injuries not caused
by M.C s negligence, rider paragraph 14 of the sublease further
limts the obligation of Baker’s Dozen to indemify only for its own
acts or om ssions.

Since Baker’s Dozen was not responsi ble to nake the structural
repair to the subject sidewalk, its not having done so did not
constitute an om ssion on its part. Mreover, the record on this
notion fails to establish that the defect which allegedly caused
plaintiff’s injuries was the result of any act on the part of
Baker’s Dozen. Mwvants fail to denonstrate, and they do not even
al l ege, that Baker’'s Dozen created or caused the defect.

Movants’ argunent that the repair of the sidewal k by Baker’s
Dozen subsequent to the accident is proof that Baker’s Dozen
exerci sed dom nion and control over the sidewal k and had assuned
responsibility for its maintenance is without nmerit. There is no
evi dence t hat Baker’ s Dozen had assunmed any dom ni on or control over
t he sidewal k (see generally Mendoza v. Gty of New York, 205 AD 2d
741 [2" Dept 1994]). The act of wundertaking the repair of the
si dewal k subsequent to the accident is no indication that Baker’s
Dozen consi dered the sidewal k to be its responsibility and under its
control. On the contrary, the deposition testinony of Charney and
Kuppi I | as denonstrates that Charney did not consider the sidewalk
to be the responsibility of Baker’s Dozen and that he had, in fact,
demanded t hat novants nmake the repair. Charney had the repair nade
subsequent to the accident only after Kuppillas represented to him
that it was his responsibility to do so under the | ease and after
his insurance carrier recommended that he correct the defect.

Movants al so appeal to rider paragraph 5 of the subl ease which
obligates Baker’s Dozen to indemify MC against “any and all
clainms” and “all personal injury.” This paragraph does not contain
any limting or qualifying terns.

A party may protect itself against liability for negligence by
means of an i ndemmi fi cati on agreenent, except that such an agreenent
wi Il not be construed as indemifying a party for its own ordinary
negl i gence (as opposed to gross negligence or intentional torts)
unless the intention to do so is expressed unequivocally (see
Margolin v. New York Life Ins. Co., 32 NY 2d 149 [1973]; Ebbecke v.
Bay View Environnental Services, Inc., 145 AD 2d 524 [2" Dept
1988]). Unless the indemity clause contains an express reference
to the negligence of the indemmitee, the intention to indemify a
party for its own negligence nust be “clearly inplied from the
| anguage and purposes of the entire agreenent, and the surroundi ng
facts and circunstances” (Margolin v. New York Life Ins. Co., 32 NY
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2d 149, 153).

The clause in rider paragraph 5, which contains a general
indemification provision and no exception to the subtenant’s
obligation to indemmify the overtenant, is inconsistent wth the
indemification clauses in rider paragraph 11, which expressly
excepts the overtenant’s own negligence, and rider paragraph 14,
whi ch only obligates the subtenant to i ndemnify for its own acts and
om ssions. Therefore, reading the entire sublease a whole and
considering the totality of the facts and circunstances presented
on this record, this Court cannot conclude that the sublease
expressed an intention that Baker’s Dozen i ndemmify ML.C for its own
negl i gence.

Mor eover, pursuant to the principle of ejusdem generis, a
speci fic contract clause takes precedence over a nore general clause
(see I saacs v. Westchester Wod Wirks, Inc., 278 AD 2d 184 [ 1" Dept
2000]). Therefore, rider paragraphs 11 and 14 control over rider
paragraph 5 to the extent that those paragraphs contain specific
exceptions to the subtenant’s obligationtoindemify. Additionally,
in keeping with the principle of contract construction that the
Court should adopt an interpretation that gives neaning to all the
provi sions of a contract so that none should be I eft w thout force
and effect(see Muzak Corp. V. Hotel Taft Corp.,1 NY 2d 42 [1956]),
this Court interprets the sublease as obligating Baker’s Dozen to
indemmify M.C, except that it is not responsible to indemify MC
for its own negligence and further, that its indemity obligation
extends only to its own acts and om ssions.

Therefore, these principles of contract construction, coupled
also with the rule of interpretation that any anbiguity in a
contract nust be resol ved against the one who drafted it, requires
this Court to conclude that M.C is not entitled to contractua
indemmification without regard to whether it was negligent or
whet her plaintiff’s injury was the result of any act or om ssion on
the part of Baker’s Dozen (see Ebbecke v. Bay View Environnenta
Services, Inc., 145 AD 2d 524, supra).

I n any event, inasmuch as the contract provisions at issue are
part of a lease for real property, to the extent that rider
paragraph 5 contains an unconditional indemification clause not
limted to the subtenant’s acts or om ssions and does not except the
overtenant’s own negligence, it is void and unenforceabl e as being
agai nst public policy, pursuant to General Obligations Law 85-321
(see Sanford v. Jonathan Wodner Co., 304 AD 2d 813 [2" Dept
2003]). (The reference of Baker’s Dozen to General bligations Law
85-322 is inapposite, since that section only applies to caterers
and catering establishnments. Moreover, 85-322.1 applies only to
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construction contractors. The Court assunes that counsel was
referring to GOL 8321.)

Finally, novants contend that they are entitled to
contractual indemification since Baker’s Dozen breached the
provi sion of the sublease requiring it to purchase liability
i nsurance protecting both Baker’s Dozen and M.C agai nst personal
injury clains. Mowvants, therefore, request that Baker’s Dozen be
“directed to reinburse the noving defendants for any and al
costs associated with its failure to procure the appropriate
i nsurance.”

In this regard, novants contend that the breach of an
agreenent to purchase insurance renders the pronmi sor liable for
all resulting danages. Baker’s Dozen contends that where,
however, the prom see already had liability coverage under its
own policy of insurance, it islimted in its recovery against
the prom sor to its out-of-pocket expenses not covered by its own

policy.

Both statenents of the |law are generally correct. “A
| andl ord who has no know edge of a tenant’s failure to acquire
the requisite insurance and is left uninsured may recover the
full amount of the underlying tort liability and defense costs

fromthe tenant . . . [Were], however [t]he |andl ord obtai ned
its own insurance and therefore sustained no | oss beyond its out-
of - pocket costs . . . it may not now |l ook to the tenant for the

full anmpbunt of the settlement and defense costs in the underlying
tort clainf (lnchaustegui v. 666 5'™" Avenue Limited Partnership,
96 NY 2d 111, 114-116 [2001] [citations omtted]).

However, notw thstanding that both parties are correct in
their statenent of the law, they both m ss the point. Regardless
of whether or not Baker’s Dozen failed to acquire liability
i nsurance for MLC s benefit or whether or not M.C had its own
liability policy that already protected it at the time of the
accident, there is no basis in law for the relief novants are
requesting herein.

The nature of the relief that novants are seeking is
contractual indemification by virtue of the failure of Baker’s
Dozen to purchase insurance covering M.C. Their fourth cross-
claiminterposed in their answer agai nst Baker’'s Dozen asserts,
“Def endant Baker’s Dozen Corporation is, therefore, contractually
bound to provide insurance coverage for the answering defendants,
defend, indemify and hold the answering defendants harml ess in
this action.”
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However, no cogni zabl e cause of action exists for
contractual indemification for the breach of a covenant to
purchase i nsurance. “An agreenent to procure insurance is not an
agreenent to indemify or hold harm ess, and the distinction
between the two is well recognized” (Kinney v. G W Lisk Conpany,
Inc., 76 NY 2d 215, 218 [1990]). Therefore, if M.Cis exposed to
| oss by its subtenant’s breach of the covenant in the sublease to
procure insurance, it may have sought danmages for breach of
contract, but not indemification. |Inasnmuch as novants demand
only that Baker’s Dozen indemify and hold M.C harml ess, and do
not seek damages for breach of contract, their notion nmust be
deni ed. Therefore, this Court does not reach, and will not
resol ve, the issue of whether Baker’'s Dozen breached its
agreenent to procure insurance or whether MLC had its own
coverage at the tine of the accident.

Cross- Motion of Baker’s Dozen for sunmmary judgnent
di sm ssing the conplaint as against it and dism ssing the cross-
clainms of MIA, LIRR and MLC for contractual indemification
asserted against it is granted.

For the reasons heretofore stated, Baker’s Dozen was not
obligated under its sublease to repair the structural defect of
the sidewal k that allegedly caused plaintiff’s injuries.
Moreover, there is no issue that it created the condition or
caused it through any special use. In addition, there is no
evi dence that Baker’s Dozen had assuned responsibility over the
sidewal k. Its subsequent repair of the sidewal k does not, in and
of itself, raise an issue of fact in this regard.

Finally, no statutory duty attaches to Baker’s Dozen to
repair and maintain the sidewalk. As to this issue, plaintiff, in
its affirmation in opposition to the cross-notion, nerely adopts
and incorporates its argunents asserted in its affirmation in
opposition to the notion. Anong the argunments raised in those
opposition papers is the contention that liability may be
predi cat ed agai nst novants upon 8819-152 and 7-210 of the New
York City Adm nistrative Code. Wth respect to their relevance to
Baker’ s Dozen, however, those sections expressly state that
responsibility to repair and naintain the public sidewal k and
l[itability for the breach of that duty, rest upon the owner of the
abutting real property. “Nothing in the Adm nistrative Code
permts an out of possession | andowner the right to assign and/or
del egate its obligations under the Code to the tenant in
possession” (Castillo v. Bangl adesh Society, Inc., 2006 NY Slip
Op 51130(VU), *2 [Suprene Court, Queens County]). Moreover, it is
clear fromthe |anguage of 8819-152 and 7-210, as well as the
| egi slative history of these sections, that the term*“owner” was
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intended to have its ordinary neani ng and not include | essees.

Pursuant to 819-152, the “owner” of the abutting property
bears the responsibility of repairing defective sidewal k fl ags.
In contrast, 816-123 requires the “owner, |essee, tenant,
occupant, or other person having charge of any building or |ot.

abutting . . . the sidewal k” to renove snow, ice, dirt or other
material fromthe sidewal k and gutter. However, 87-210 inposes
tort liability only upon the “owner” for failure either to repair
defects in the sidewal k or renmove snow, ice and debris fromthe
sidewal k. If the Gty Council had intended to include | essees or
tenants within the scope of 8819-152 and 7-210, it would have
specifically so provided.

I ndeed, the intention of the City Council to inpose
l[iability only upon the actual owner and not tenants or | essees
may be gl eaned fromthe Report of the Conmttee on Transportation
t hat adopted 8§7-210. Commenting upon the exenption fromthat
section of one to three-famly residential prem ses wholly or
partially owner-occupied, the Report stated, “This exception for
such properties is out of recognition of the fact that smal
property owners who reside at such property have linmted
resources and it would not be appropriate to expose such owners
to exclusive liability with respect to sidewal k mai nt enance and
repair” (enphasis added) (Report of Commttee on Transportation,
2003 New York City, NY Local Law Report No. 49 Int. 193).

Therefore, no basis of liability |lies against Baker’s Dozen
based upon 8819-152 and 7-210 of the Administrative Code.

Accordingly, the conplaint is dism ssed as agai nst Baker’s
Dozen.

The cross-clains interposed by novants agai nst Baker’s Dozen
for contractual indemification are also dism ssed, for the
reasons heretofore stated.

Cross-notion by the Cty for sunmmary judgnment di sm ssing the
conpl aint and any cross-clains as against the City is granted,
t here appearing no witten opposition.

Property owners in the Gty of New York are required to
repair and maintain at their own expense the public sidewal ks
abutting their prem ses, pursuant to 819-152 of the
Adm ni strative Code of the Gty of New York. However, a violation
of that section, prior to Septenber 14, 2003, could not formthe
basis of liability against themfor injuries sustained by
pedestrians. In the absence of any statute making property owners
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l[iable for injuries to pedestrians, liability remai ned
excl usively upon the City.

The Adninistrative Code was anended in 2003 to add 8§7-210,
which transferred liability fromthe Gty to property owners,
except owners of one to three-famly honmes that are either wholly
or partially owner-occupi ed and used exclusively for residential
pur poses.

Section 7-210 was enacted to absolve the Gty of any tort
l[iability for personal injury or property damage and to shift
that liability fromthe City to the property owner who breaches
the duty to repair inposed by 819-152 (see Report of Commttee on
Transportation, supra; Puello v. Gty of New York, 35 AD 3d 294
[ 15t Dept 2006]). Section 7-210 (c) provides, “Notw thstanding any
ot her provision of law, the city shall not be liable for any
injury to property or personal injury, including death,
proxi mately caused by the failure to maintain sidewalks . . . in
a reasonably safe condition.” The only exceptions stated in that
section are where the adjacent or abutting property is an owner-
occupied one to three-famly residential honme and where the Gty
is the property owner. Neither of these exceptions applies in the
i nstant case.

Accordingly, the cross-notion nust be granted and the
conpl aint and any cross-clainms insofar as asserted agai nst the
Cty are dism ssed.

Dat ed: May 16, 2007

KEVIN J. KERRI GAN, J.S.C
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