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INDEX NO. 03-5233 
CAL. No. 06-02682-MM 

SUPREME COURT - STATE OF NEW YORK 
IWST-NOTE MOTION PART - SUFFOLK COUNTY 

I l o l l .  ROBERT W. DOYLE 
.lustice of the Suprenic~ Court 

X 
: K I ' L F  McL.4UGI-ILiN, an infant by his mother 

;I 11 ci na tu  1.a I y Liarcli ;in LYDIA M c LAU G HLIN, 

PI ai n t i ffs , 

- against - 

Defendants. : 
X 

MOTION DATE 3- 14-07 
Mot. Seq. # 001 - MG 

SANDERS, SANDERS, BLOCK, et al. 
Attorneys for PI aintiffs 
100 Herricks Road 
Mineola, New York 1 1501 

ANDREW M. CUOMO, NYS Atty. Gen. 
By: Mary E. Oleske, Esq. 
Attys for Defts Hardart & Allen 
120 Broadway, 23rd Floor 
New York, New York 10271 

FUREY, FUREY, LEVERAGE, et al. 
Attys for Deft Royelc 
600 Front Street 
Hempstead, New York 1 1550 

I 'poii !lit i'olliwing p;qxrs iiuiiibcrctl 1 to 17 read on this motion foi-sumiiiarv judgment ; Notice of Motion/ Order 
io  Siio\+ C'atise a i i c l  supporting papers 1 - 17 ; Notice of Cross Motion and supporting papcrs -; Answering 
.Al'fitla\iits aiic stipporting papers ; licp ying Affidavits and supporting papers ; Other ; (srrctttftertresnms 
m x * T p  ) i t  is, 

ORDERED tha t  this ~inopposecl motion by defcndants Anne Hardart, M.D. and Terry Allen, 
V.1 1. s;h ;i ,111nc Hardart and Terry Allen for an order pursuant to CPLR 3212 granting summary 
I ~icig,meni in tlicir fiivor dismissing the complaint as against them is granted. 

T ' l i i j  I \  a medical inalpractice aztion brought by plaintiff mother on behalf of her infant plaintiff 
wii to I t ' c o ~  ci dmiages for iiijurics allegedly sustained by the infant plaintiff as a result of the negligent 
pcri lata1 ;m 1 neonatal care and treatiiicnt rendered by defendants fi-oiii the time of plaintiff mother's 
;tcimission oii Scptcnibcr 4, 1998 throu& the infant plaintiffs birth on September 5 ,  1998 until the 
infalit p l a i n t i  W \  ciidiai.gc 011 September 10, 1998 from the University Medical Center at Stony Brook 
(Stony H1-ook I lospital), 111 Stony Brook, New York. On Septeiiiber 4, 1998, plaintiff mother was 
admitted to non-pai ty St. Charles Hospital with coiiiplaiiits of severe headaches, fatigue, swelliiig of the 
legs a11d decimsed fetal iiiovenient. St. Charles Hospital transferred plaintiff motlier to Stony Brook 
I I o \  ?ita1 i n  i h e  early IioLii-s of Septembix 5 ,  1998 to determine the source of her symptoms and to have 
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;ICCCSS to  tlie Neonatal Intensive Care Unit (NICU) in tlie event of premature delivery. During lier 
adi iission, plaintiff mother came und1:r the care of the attending obstetriciaii/gynecologist, defendant 
An lhoiiy Roycl\. M.D. sh l a  Anthony Royck (Dr. Royelc), and third year resident defendant Anne 
I lai-dart, M .  I). s h ’ n  Anne Hardart (Dr. Hardart). The infant plaintiff was delivered by cesarean section 
a l i c ~  23 o r  24 \\reel<s of gestation weighing 505 grams (1 pound 1.1 ounce) aiid was transferred to the 
NI(‘U. Thc ccs;ii-eaii section procedu-e was performed by Dr. Royek who was assisted by a first year 
i-csictcnt, T(:i-i-y ,4llcn, M .D. s/h/a Terry Allen (Dr. Allen). The infant plaintiff remained in the NICU for 
the nclt  thi cc months i n  critical condition prior to being discharged to his home. 

Spcci fically. b y  her bills of pa-ticulars with respect to defendant physicians Dr. Hardart and Dr. 
A IIm, plaiiiti l’f mother alleges that dcl’endaiits were negligent in, among other things, failing to take a 
t h o  -ou@ h stor? ; failing to perform an adequate examination; failing to adequately monitor the patient; 
fiii 1 ing to p~:~-lhrm appropriate and timely diagnostic studies; failing to adequately trcat pre-eclampsia; 
liiiling lo l i d  the i-esults of tests that were performed; failing to timely deliver; failing to perfonii a 
t i n x l y  ccs;il-cui icctioii: allowing tlic fetus to remain in an ii~iwliolesoiiie environment; ignoring an 
alai iiiiiig fetal heart tracing; failing to obtain timely aiid appropriate consultations; and causing and 
allo\wiig fetal hypoxia. I n  addition, p aiiitiff mother alleges in lier bill of particulars that as a result of 
ckfciidants‘ negligcnce, thc infant plaintiff sustained severe injuries including, brain damage, fetal 
h ypo x 1 ;I, c c l-elxi I 17 a I s y ;in d men t a1 ret arda t i on. 

I)cf;:ndants Drs. Mardart and A llcn now move for suniinary judgment dismissing the complaint 
‘1s against thcm on the gi ounds that as  resident physicians they did not coiiiniit any independent acts of 
negligence, t h a t  at all tiincs they wcrc under the supervision of an attending physician, and that the 
,ittending p h j  iiciaii did not deviate f ic in  tlie appropriate standard of care sucli that Drs. Hardart and 
41 1i.n were obliged to intervene and overridc their attendii7g/supervising physician. In addition, they 
~ 5 ~ c i - t  that t ic n>cdical care that they rcndered to plaintiff mother and to the infant plaintiff did not 
dev ‘itc m a t c i  i d l y  fiom the accepted s andards of medical care aiid treatment and that they acted witliin 
their scopc [,f’duty. They point out that as resident physicians they collected data but that it was not the 
duty oi i-cil-on\ihi lity of  a i-esident p h j  siciaii to determine medications, therapies, or tlie mode or time of 
dcli \ cry. They emphasi/ie that as resiclcnt physicians they could not order a cesarian section or decide 
on the time ol’del1\ ery. 

In support o f  theii- motion, defcndants submit, among other things, tlie siiiiinio~is and complaint; 
ilie + t‘i ificd ; i i i i ~  el- of’ [)I-. J-h-dart; the answer of Dr. Allen; plaintiffs bills of particulars with respect to 
I11.s I lartlart, 4llen and Royeli; the deposition transcripts of plaintiff mother, non-party witness infant 
l > l ~ l ~ i i t ~ f l ~ ~  I’athei-, Dr. Royck, Dr. Hardart, and Dr. Allen; plaintiffs Stony Brook Hospital records; 
plaint i f ’ fy\  Ston) BI-oolc I-lospital progri:ss notes; tlie operative report for September 5 ,  1998 dictated by 
I l i .  4llen a i d  signed b j  Dr. Royek; and the affirmed reports of Leonard Beiiedict, M.D., board certified 
i n  olxteti-icC and gynecology, and of M ayjorie Schulrnan, M.D., board certified 111 pediatrics with a sub- 
ipecialty in nconat:il aiid perinatal meclicine; aiid the affidavit of service of the subject motion upon tlie 
,iitoi‘iicys fi)i- the plaintif’f‘s and Dr. Royek. 

- 1 0  make ;I prima facie showing of entitlement to sunimaiy judgment in ai1 action to recover 
daiiiagcs I b i  iiicdic:tl mallx-actice, a de endant hospital or physician must establish through medical 
I ccoi-cis and competent expert affidavitj that tlie defendant did not deviate or depart from accepted 
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medical pi- icticc in defendant’s treatment of tlie patient (Mmdcz v City of Netu Yordr, 295 AD2d 
48-7,734 N j’S2d 847 [2d Dept 20021) A resident who assists a doctor during a medical procedure, aiid 
\\ 110 docs i i o t  c\crciie any independent medical judgment, cannot be held liable for malpractice so long 
;is 11ic doct 3r.s directions did not so greatly deviate from normal practice that tlie resident should be held 
Iial)le for f.;iiliiig to intervene (Soto V.4l ld~2,  8 AD3d 470, 779 NYS2d 104 [2d Dept 20041). 

134 h i s  affirmation dated Febrnai-y 7, 2007, defendants’ expert in obstetrics and gynecology, Dr. 
Henedict, IT\ ie\\ ed tlie medical rccortls and deposition transcripts and opined to a reasonable degree of 
mclrlical ce -tainty tha t  resident physic ails Drs. Hardart and Allen provided good aiid proper medical care 
to thc plaintif? mother and tlie infant plaintiff and that no action or inaction on their part proxiiiiately 
caused thc ~ n ~ u r i c s  claimed by the plaintiffs. Dr. Bencdict pointed out that Dr. 1-Iardai-t was a third year 
~-esident i n  a Ii>iir year rcsidcncy 17rogi.aiii who was working under the supervision of the attending 
obsteti- iciaii~~~necologist ,  Dr. Royek, when plaintiff mother arrived at Stony Brook Hospital. Dr. 
Bciiedict stated that Dr. Hardart was a t  all times under the direction and authority of lier attending 
pIi> sician, 31.. Koyck, and opined that Dr. Hardart’s recomiiieiidatioii of a NICU consultation was 
appropriate ,ind confirmed by tlie attending physiciaii and that at no time did the care of the attending 
physician i-qiiirc thc extreme reaction of a resident to override the attending physician’s superior 
e\pci-ieiicc and professional discretioi I .  111 addition, Dr. Beiiedict opined to a reasonable degree of 
medica! CCI  tainty tliat tlie decision by Dr. Royek to conduct the diagnostic test, a contraction stress test 
((’ST), \%as v, ell within the appropriate standard of medical cai-e. Dr. Benedict also opined to a 
rea:,oiiablc clegrcc of. mcdical ccrtainty that there was no evidence that Dr. Nardart comiiiitted any 
iiidq~cndent act< of’negligence at any time and that lier conduct fully comported with accepted standards 
o1’i~icdic:il ::ire. 

M. I t  i rcspcct to Dr. Allen, Dr. Beiiedict indicated that Dr. Allen was a first year resident 011 duty 
M. ]io as is ted the attending physician Dr. Roy& during the cesarean section procedure aiid whose duty 
M ;is to follcu the attcnding physician’s instructions and to dictate tlie operative report. According to Dr. 
Bcncdict, tlic cesarean scctioii fiilly comported with the appropriate standard of medical care and Dr. 
Roq eli’s suhscquent decision to give plaintiff mother iiiagiiesium sulfate to prevent convulsions aiid 
I - J q  m i i  ;is 1 deep \ cin throinbosis prophylaxis after the operation conformed with the accepted standard 
of’mcclical c u e .  Dr. Bcnedict opined o a reasonable degree of medical certainty that there is 110 
cvicleiice t h  t t  [)I-. Allen conimitted any independent acts of negligence during tlie cesarean section or at 
‘Illy othc1 ti 11c 

1 h .  3ciicdict pointed out that tlie role of residents such as Drs. Hardart and Allen is to collect 
data concer iing a patient and to preselit that data to the attending physician who then formulates a plan 
of ti catmcn1. ,4ccording to Dr. Bcncdict, the treatment rendered, a cesarean section at 24 weeks 
gestation, \ \a\ ahsolLitely necessary to save tlie lives of the infant plaintiff and tlie plaintiff mother and 
that the con ipliciitioiis that tlie infant plaintiff experienced are kiiowii and unavoidable complicatioiis of 
i e~c i - e  pi-cn-atui-ity. Hc explaincd that as residents, Drs. Hardart and Allen could not order a cesarean 
icciion 01- t i x i d c  \I hen the delivery was to coiiiiiieiice. Dr. Beiiedict further opined that based on the 
complete 111 xlical  picture, there was iic) medical or surgical care rendered by Drs. Hardart aiid Allen that 
v, ;is ;I pi-oxiiii:ite cxisc of the alleged injuries and there was no proof demonstrating an independent act 
ot’n :gligcnc.e by eithcr physician. 
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Iklkiiciants’ expert in  pediatrics and neonatal-perinatal medicine, Dr. Schulnian, opined in her 
I-cport dated f;cbi-iiai-y 5 ,  2007 to a reasonable degree of medical certainty that after reviewing the 
conipiaint. the 1x1 1s ofp;irticulars, medical records and deposition transcripts, that no action or inaction 
hy 1’1 tliei- Dr. [I:ii-dart or Dr. Allen proximately causcd any of the infant plaintiffs alleged iiijuries. 
Acc:ording to Dr. Scliulman, the decis ion to obtain a NICU consult and to administer steroids to plaintiff 
mol her comported \L i th  the appropriate standard of care and were timely performed. Dr. Schulman 
explained t h a t  clcroids aid in the devclopnient of the infant’s lungs and relieve or prevent respiratory 
distress syi idi-omc. She provided fiirtlier information that the normal gestation period ranges fi-om 38 to 
3 I i~eel<s and tha t  in 1008, babies of the infant plaintiffs gestational age had a mortality rate of 
appimximately 75 pelcent. Dr. Scliulniaii noted that although the infant plaintiff remained in critical 
cond~tioii ~1 hilc at the Ilospital, lie did not suffer fi-om seizures or organ failure which would have 
siiggestcti cxlremc duress during tlie 11oiii-s prior to birth. 111 addition, Dr. Scliuliiian opined that patients 
III  tile inf:,liit plaintiffs position often suffer adverse consequences as a result of extremely premature 
birth hi i t  t h  11 thc complications are known and recognized as occurring in the absence of negligence and 
ttnf;,rtLuiatc 14 are not uncommon. Dr. Scliulman also opined that all of tlie infant plaintiffs 
coniplications \i ci c tiuc to cxtreme prematurity, which could not have been avoided under the 
Cii-ctimstaii(:cs. Dr. Schirlman fiirther spined that based on the complete medical picture, Drs. Hardart 
and 411cn ~.mdcred good and propel- ti eatment to the plaintiff mother and the infant plaintiff, that there 

110  tlep Irttirc fi-om accepted mcdic a1 practices at Stony Brook Hospital, and that there was no 
c\ idcncc of‘ an\  indcpendcnt acts of negligence by Drs. Hardart and Allen. Dr. Schulmaii added that the 
dcc sion o f ’ l i o ~  anti \irIicii to delivcr tlie infant plairitiff was clearly the attending physician’s decision 
and that there n ere no untisiial and exlraordinary circunistanccs clear to tlie resident physicians 
~ \ ~ i r r a n t i n g  t h a t  they override the supe -vising attending physician. 

T ~ L I S ,  upon i-c\ iew of the pi-offxed proof, there is no evidence that Drs. Hardart and Allen 
cxci-cised i i  idcpendent medical jiidgnic:iit in the treatment of plaintiff motlier and the infant plaintiff at 
Stony R i m o l ~  I lospital or that they shot ild have prevented any alleged departures comiiiitted by their 
wpcrvising attending physician Dr. Royek (see, Vekz  v Coldenbei-g, 29 AD3d 780, 815 NYS2d 205 [2d 
Dcy-t 200hl ) .  I’laiiiti~~motiier has submitted no opposition to the motion for summary judgment by Drs. 
I-I;ii-lai-t a i i c  Allen Thei-efoi-e, h e  instant motion by Drs. Mardart and Allen for sumniaiy judgment 
dismissins he complaint as against them is granted. 

,2cc.)i-ciingly, the instant motion is granted and the action is severed and continued as against tlie 
~-cinaiiiing c cl’endant .Anthony Royek, M.D. s/h/a Anthony Royelc. 7 

FINAL DISI’QSITION X NPN-FI AL DlSPOSITlON /.I 
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