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I jpoi i  tlie Ihllowing papers numbered 1 to 21 read on this motion for summary iudginent ; Notice ofMotiod Order 
; Answering 

; Other 
t o  Show ( y a u < c  and supporting papers 1 - 11 ; Notice of Cross Motion and supporting papers 
.4ffjdavits an81 supporting papers 
___ ; ( 7 r n d - d t W  ) it is, 

12 - 21 
-; Replying Affidavits and supporting papers 

OR DEXED that defendant’s motion (001) for summary judgment disniissing the complaint 011 
the ground that plaintiff did iiot sustain a “serious injury” as defined in Insurance Law 5 5102 (d) is 
81-a itcd ancl the complaint is disinissetl; and it is further 

ORDERED that plaintiffs crcss niotioii (#002) for, inter alia, summary judgment on liability 
gomi l s  is denied as untimely and academic. 

This I S  an action to recover damages for serious injuries allegedly sustained by plaintiff as a 
result of a 1 notor  l chicle accident that occurred on Lowell Avenue at or near its intersection with 
Occaiiside !Street, Town of Islip, County of Suffolk on November 4, 2003. The accident allegedly 
liappened \Then the vehicle owned and operated by defendant impacted the driver’s side passenger door 
of tlie vehicle operated by plaintiff. Defendant now iiioves for summary judgment dismissing the 
coniplaiiit CII tlic ground that plaintiff did iiot sustain a “serious injury” as defined in Insurance Law 9 
5 102 (d). Initially, as the note of issue in this action was filed on July 31, 2006, any motion for summary 
iudryiient n-ade aftcr November 28, 2006 was untimely (see, CPLR 3212 [a]). As plaintiffs cross 
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iiiotion was not made until December 26, 2006, the date that it was served, her motion that is for 
an order granting her suminary judgment on liability grounds and on the ground that she sustained a 
“scrious injury” as defined by sectioii 5102 of the Insurance Law, is denied as untimely. Furthermore, 
plaintiff has not demonstrated good cause for the delay, and the court may not deem that good cause 
csists ( s e e  Miceli v State Farm Miit, Auto. Iitsiir. Co., 3 NY3d 725, 786 NYS2d 379 [2004]; Rocky 
Point Driic-In, L.P. v Towz ofBrookliavelz, 2007 NY Slip Op 1717 [2d Dept 20071; Rivers v City of 
”vew York. 37 AD3d 504, 830 NYS2d 767 [2d Dept 20071). However, plaintiffs claim that she 
sustained L “scrious injury” as defined by section 5102 of the Insurance Law has been treated as 
opposition to defendant’s timely nioti on. 

Ins .irance Law fi 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
dismembei.ment; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
oix,aii, mei ~ibcr, fiiiictioii or system; pel-inanent coiisequeiitial limitation of use of a body organ or 
mcniber: s gnificant limitation of use of a body function or system; or a medically detennined injury or 
impaiiiiient of a non-permanent nature which prevents the injured person from performiiig substantially 
all of thc niaterial acts which constitute such person’s usual and customary daily activities for not less 
than iiinctj days during the one hundred eighty days immediately following the occurrence of the injury 
or impaii-11-eiit ” 

In c)rder lo recover under the “peimanent loss of use” category, plaintiff must demonstrate a total 
loss of use o f a  body organ, member, function or system (Oberly v Barzgs Anzbularzce IIZC., 96 NY2d 
295, 727 hE’S2d 375 [2001]). To prove the extent or degree of physical limitation with respect to the 
“pc  1-nianent consequential limitation of use of a body organ or member” or a “significant limitation of 
use of a body fiinction or system” categories, either a specific percentage of the loss of range of niotioii 
must be ascribed or there must be a sufficient description of the “qualitative nature” of plaintiffs 
limitations with an objective basis, correlating plaintiffs limitations to the normal function, purpose and 
LISC ofthe body part ( TULLW v Avis Rent A Car Systems, IIZC., 98 NY2d 345, 746 NYS2d 865 [2000]). A 
minor, mild or slight limitation of use is considered insignificant within the meaning of the statute 
(Licrrri v Elliott, 57 NY2d 230, 455 IWS2d 570 [1982]). 

I t  I S  for the court to determine in the first iiistance whether a prima facie showing of “serious 
iii~ury” has been made out (Tiypiizg-Cestari v Killzerzizy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
1 90t1]). The i n i t i a l  burden is on the defendant “to present evidence, in competent form, showing that the 
plaintiff ha; no cause of action” (Rodipiguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ Is t  Dept 
19(;2]). 01-cc defendant has met the burden, plaintiff must then, by competent proof, establish a prima 
facie case t iat such scrious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
pi-o~~f,  in ordci- to be in  a competent or admissible form, shall consist of affidavits or affirmations 
(Prigmu v Kiirgsbziry, 182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a 
ligl-t inost f’avorable to the nonmoving party, here, the plaintiff (Cammzarere v ViZZaizova, 166 AD2d 
760 ,  562 N Y C 2 d  808 [36 Dept 19901). 

I n  support of this motion defertdaiits submit, inter alia, the pleadings; the plaintiffs verified bill 
of y articulars; a one-page except of plaintiffs deposition testimony; plaintiffs Stony Brook University 
Hospital cniergency department records; and the affirmed report of defendant’s examining neurologist, 

[* 2 ]



DI-. Edwarcl M. Wciland, M.D. 

Plaintiff claims in her bill of particulars that she sustained cervical and lumbar disc bulges and 
derangeme its \\ ith a loss of mobility; cervical radiculopathy; lumbar radiculitis; an internal derangement 
of the left shoulder; and a TMJ dysfuiiction. She also claims that her injuries have resulted in a 
limitation o f  motion and an impairment of the function of her injured body parts. She further claims that 
her in j  iiries h a \  e aggra\.ated her undei-lying degenerative conditions that were asymptomatic prior to the 
accident, ii-creasing the liltelihood of lcarly arthritis. In addition, plaintiff claims that she was confined to 
her bed for approxiniately one week and intennittently to date and to her home for approximately three 
iiio iiths anc inteiinittently to date. Moreover, plaintiff claims that she sustained a serious injury in the 
categories o f  a peiiiianent loss of use, a permanent consequential limitation, a significant limitation, and 
21 non-pen-iiianent inj uiy. While plaintiff claims that she was confined to her home for approximately 
t1irc:e months, she testified during her deposition that she only missed one day from work after the 
ac c i d cii t 

Plaint 1 fi’s Stony Brook University Hospital emergency department records on the day of the 
accident show tha t  she had complaints of neck and back pain. The attending physician noted that she 
had mild midliiie lirinbar tenderness and mild bilateral trapezius tenderness, but that she was able to 
bend to 00 degrees. ‘The attending physician opined that plaintiff sustained sprains of the neck and 
I i i i i  ibar reg] on After her examination, plaintiff was released that day. 

In his I-eport dated January 3 1 ,  2006, Dr. Weilaiid states that he performed an independent 
neurological exam of plaintiff’on that date, and his findings include a full range of motion of the neck, 
bacI\ and sl iouldcrs; I>TRs that were normoactive bilaterally; intact sensation; full motor power at “5/5”; 
and a negati\ e straight Icg raising test at 90 degrees. He also noted that there was no evidence of 
sc~ipiilar winging, and no vertebral body percussion tenderness or paraspinal muscle spasm. Dr. Weiland 
opined that plaint i f f  had sustaincd cervical and lumbar spraindstrains which had resolved, and that her 
neurologic: 1 exam was nonnal. He als80 concluded that plaintiff was able to perform the activities of her 
daily li\Viiig including einployment wiiliout restrictions. 

By his submissions, defendant made a prima facie showing that plaintiff did not sustain a serious 
iiijiury ( S L J C ,  Wright v Pet-alta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Teodoru v Coizway 
Twrzsp. Sic.  19 AD3d 479, 798 NYS2d 466 [2d Dept 20051; Willis v New York City Trans. Auth., 14 
AD3d 690, 789 NYSZd 223 [2d Dept 20051; Grant v Heli Trucker, Inc., 294 AD2d 538, 742 NYS2d 
874 [2d De >t 20021). Defendant’s examining neurologist found that plaintiff had a full range of motion 
o f t  ic  neck. back and shoulders as well as a negative straight leg raising test. He also observed that there 
was no scapular winging or detectable paraspinal muscle spasm. Defendant’s remaining evidence, 
incl~iding plaintiffs deposition testimony, also supports a finding that she did not sustain a serious 
iiijiii-y. As ccfcndant has met his burden as to all categories of serious injury alleged by plaintiff, the 
Court tr!ms ?e plzintiff s proffer (see, Frarzckilzi v Palmieri, 1 NY3d 536, 775 NYS2d 232 [2003]; 
Doiigcl~wic v Mrrrcus, 6 AD3d 943, 774 NYS2d 841 [3d Dept 20041). 

I n  o ipositioii to this motion, plaintiff submits, among other things, the two affirmed reports of 
plaintiffs treating radiologist, Mark Arnistrong, M.D.; the three sworn reports of plaintiffs treating 
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chi ropractclr, Benihard Sengstock, M.D.; and the plaintiffs personal affidavit. In one of his reports 
datcd .Tanu.iry 12, 2004, Dr. Armstrong states that he perfoniied MRI studies of plaintiffs cervical spine 
on that date and his findings include straightening of the cervical spine; diffuse disc dehydration; end 
plate spurr'ng of C5 and Cci; disc bulges at (25-6 and C6-7; and unremarkable paraspinal tissues. In his 
other report dated Januaty 12, 2004, Dr. Armstrong states that he perfonned MRI studies of plaintiff's 
lunibar spine on that date, and his findings include a disc bulge at L5-Sl; decreased signal at L5-Sl; and 
uni einarkal7le paraspinal tissues. Dr. Armstrong opined that his lumbar MRI studies showed disc 
del iydration at 1 5 s  1 along with a disc bulge. 

In 111s report dated November 8, 2003, Dr. Sengstock states that he perfonned a chiropractic 
c\i;lmination of plaintiff on that date in connection with her motor vehicle accident four days earlier. 
'Thc findings of his cxani include TMJ dysfunction and crepitus as well as tendeniess and trigger points 
i i i  tlie left rotator cuff, bilateral trapezius, and anterior cervical muscles bilaterally. He also noted that 
thci-e was aberrant motion of plaintiff's various cervical spine vertebral segments and that her DTRs 
\vci-e abnormal at "+  1 ." Dr. Sengstock opined that plaintiff had sustained cervical and lumbar 
intrrvci-tcb -a1 disc derangements with radiculopathy, an internal derangement of the left shoulder, and a 
'TIV .I dysfu iction which were causally related to the accident. In his report dated April 14, 2004, Dr. 
Set igstock ;tates that he perfotmed a follow-up chiropractic examination of plaintiff on that date, and his 
findings incltidc a positive Jacltson's Foraminal Compression test; DTRs that were "+1" and sluggish in 
the left bra icliioradialis and biceps; and decreased muscle strength in the cervical flexors and hip 
estlmsor muscles. He also noted that there were various limitations in plaintiffs cervical and lumbar 
ranges of niotion. Dr. Sengstock opined, based upon his findings, that plaintiff had sustained a 
periiiancnt loss of ccrvical and lumbar range of motion, a permanent loss of cervical and lumbar muscle 
function, as well as cervical and lumbar radiculopathy. He also concluded that plaintiff was 
pci-manently, partially disabled and that there was a significant likelihood of accelerated degenerative 
changcs due to her injuries. In his report dated November 29, 2006, Dr. Sengstock states that he 

iiiiinetl plaintiff on that date, and his findings include various limitations in cervical and lumbar 
spiiic 1-angcs of motion. He again opined that plaintiff was permanently, partially disabled due to the 
~-ed~iccd i-aiige o f  motion of her spinal regions as well as weakness of the lower extremity musculature. 

I n  her personal affirmation, plaintiff avers that she began to experience neck, lower back and left 
shoulder pciii after the accident. She )underwent regular medical, chiropractic and other treatment for 
approximately five months after the collision. Plaintiff stopped receiving treatment at this point because 
her no-fwl. benefits were denied and because she did not have health insurance. She also avers that she 
activities which rcquire lifting and bending aggravate the condition of her neck and back, and that she 
can no lon; el- 11 ft heavy items. Plaintijf further avers desk work involving computer usage and household 
tasI<. also a;gi-a\ atc tlie condition of her neck 

Plaintiff has provided insufficient medical proof to raise an issue of fact that she sustained a 
serious injur;  aider the :io-fault law (.see, Burke v GaZZi, 242 AD2d 595, 664 PWS2d 742 [2d Dept 
1997], P~~;kv~ icd  91 NY2d 806, 669 NYS2d 1 [1998]; Picott v Lewis, 26 AD3d 319, 809 NYS2d 541 [2d 
Dcpr. 2006]). inlttally, Dr. Sengstock has entirely failed to address the pre-existing degenerative 
condition of plaintiffs cervical and lumbosacral spine, as he did not provide any foundation or objective 
medical basis supporting the conclusions which he reached, namely, that the alleged conditions were 
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caiisally rclated to the accident (see, KIZOZZ v Seafood Express, 5 NY3d 817, 803 NYS2d 25 [2005]; 
Golitcz v Epstein, 29 AD3d 950, 81 8 NYS2d 101 [2d Dept, 20061; Flores v Leslie, 27 AD3d 220, 810 
NT’S3d 464 [ 1 ’I Dept 20061). Further, the findings of muscle spasins by Dr. Sengstock, which were not 
dyectively mcasured or compared with nomial function, are insufficient to raise a triable issue of fact 
(sce,  C1errierrt.s v Lasher, 15 AD3d 7 12, 788 NYS2d 707 [3d Dept 20051). While a disc herniation may 
constitute 1 serious injury, the MJU reports by Dr. Armstrong are not probative for the purposes of 
denionstraling a serioiis injury because they contain no opinion as to causation (see, Collins v Stoize, 8 
t\D3d 321, 778 NYS2d 79 [2d Dept 2004]), aiid do not establish the duration ofplaintiff s alleged 
i i i j  til-ies (sw.  Cerisier v Thibizi, 29 AD3d 507, 815 NYS2d 140 [2d Dept 20061; Nclsoiz v Aiiziciziu, 21 
AD3d 1 0 1  5 ,  803 NYS2d 87 [2d Dept 20051). In any event, plaintiffs two aiid one-half year gap in 
treitmeiit was, 111 essence, a cessation of treatment which is not adequately explained by the reports of 
Ll i -  Sen~stock or her other subiiiissioiis (see, PIziZips v ZiZiizsky, 2007 NY Slip Op 3285 [2d Dept 20071). 

.4d;litionaily, the proof submitted by tlie plaintiff is insufficient to raise a triable issue of fact that 
slit, sustained a iiiedically-deteiiiiiiied injury or impairment rendering her unable to substantially perforni 
all of her usual and custoinary daily activities for not less than 90 days during the 180 days immediately 
following the accident (see, Magarin v KropA 24 AD3d 733, 807 NYS2d 398 [2d Dept 20051; Mcrcado 
v Grrrhac:. 16 AD3d 63 1 ,  792 NYS2d 5 19 [2d Dept 20051). Although plaintiff alleges that she has 
difficulty lifting heavy objects and working at a coniputer/desk job, tlie record lacks objective proof of 
any substantial curtailinelit of her activities within the relevant time period after the accident (see, 
NcIsoii v L)i.stant, 308 AD2d 338, 764 NYS2d 258 [ lst  Dept 20031; Kceiza v Truppeiz, 294 AD2d 405, 
742 NYS2J 344 12d Dept 20021). 

Moreover, since there is no evidence in the record demonstrating that plaintiffs alleged 
ccclnoniic loss exceeded the statutory amount of basic economic loss, her claim in this regard must be 
dismissed i . scv ,  CPLR 3212 [b]; see, Watford v Boolrikos, 5 AD3d 475, 772 NYS2d 566 [2d Dept 
20041; Ririison v ZaneZZa, 119 AD2d 957, 501 NYS2d 487 [3d Dept 19861). Accordingly, defendant’s 
motion for summary judgment is grar ted, and plaintiffs cross motion is d6hied as indicated above. 

FINAL DISPOSITION DISPOSITION 
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