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INDEX NO. 05-1403 
CAL. No. 06-02650-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P A? E S A ?  N T :  

Hoii. ROBERT W. DOYLE 
Justice of the Supreme Court 

Plaintiff, 

- against - 

K E V l Y  .I. KIJNIS and JEFFREY N .  GUERCHIO, : 

Defendants. : 
X 

MOTION DATE 12-4-06 
ADJ. DATE 3-27-07 
Mot. Seq. # 001 - MG 

002 - XMG; CASEDISP 

KELLY DANIELE, P.C. 
Attorney for Plaintiff 
181 West Main Street, Suite 100 
Babylon, New York 11702 

TADDONIO & HEED, P.C. 
Attorneys for Defendant Kuiiis 
114 Old Country Road 
Mineola, New York 11501 

SHAYNE, DACHS, STANISCI et al. 
Attorneys for Defendant Guerchio 
250 Old Country Road 
Mineola, New York 11 501 

I po 1 the ~ O I I U M  ing pqms iiumbeied 1 to 10 read on this motion and cross motion for summaw iiidgment ;Notice 
oI \ lotion Or dci to SIio\\ CTCi~isc and aiippoi-tiiig papers 1 - 7 ; Notice of Cross Motion and supporting papers 8 - 10 ; 
\ I I \ \ L  ci iiig 2 I tid'i\ i t \  ,itid \Lipporting papers - ; Other ; Replying Affidavits and supporting papers 

(;rmttrthl llc'll-- ) I t  lS, 

ORDERED that the motion (00 1) by defendant, Jeffrey N. Guerchio, for summary judgment 
dismissing the action as against him on the ground that plaintiff did not sustain a serious injury pursuant 
to KY Insu-ance Law $5 102(d) is granted; and it is further 

OR,r)EHED that the cross motion (002) by defendant, Kevin J. Kunis, for summary judgment 
disiiiiasing (lie action ;IS against him on the ground that plaintiff did not sustain a serious injury pursuant 
to Yh. lnsu -;iiice L a m  $S I02(d) I S  granted. 

In this negligence action, plaintiff seeks to recover damages for allegedly sustaining serious 
iiij~~ries i n  ;L motor vehicle accident which occurred on October 27, 2002. Plaintiff alleges that his 
L chiclc v, as struck by a vehicle owned by defendant, Kevin J. Kunis, and operated by defendant, Jeffrey 
h. Guerchio ,it the intersection of Route 25 and East Deer Park Road in the Town of Huntington, New 
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J‘o rk.  be fill-c the court are a motion and cross motion for summary judgment dismissing the complaint 
on the SI-oiind that plaintiff did not sustain a serious injury. By letter dated April 26, 2007, plaintiffs 
attorney 111 Formed the Court that she has been directed by plaintiff not to submit opposition to the 
motion and CI-oss motion. 

I n  t lie b i l l  of’particulars, plainliff alleges that lie sustained the following injuries: disc protrusion 
at (’617: iiiiiscle spasms and pain in the lower back and spradstrain of the left knee. He also alleges 
that he n as incapacitated from daily activities and work for approximately one week. The Court 
coi Istrues tna t  plaintiff IS  alleging that he sustained injuries in the following serious injury categories: 
pcrnianent consequential limitation of use of a body organ or member; and significant limitation of use 
of‘ ;I body f’mctioii or system. 

I ndcr the Insurance Law, “‘[s]erious injury’ means a personal injury which results in death; 
clix iiemberment; significant disfigureiiient; a fracture; loss of a fetus; pernianent loss of use of a body 
organ. member, function or system; permanent consequential limitation of use of a body organ or 
member: significant limitation of use of a body function or system; or a medically determined injury or 
impairmen of’ a non-pel-manent nature which prevents the injured person from performing substantially 
all of the n iatci-la1 acts which constitute such person’s usual and customary daily activities for not less 
~ h a n  ninety days during the one hundred eighty days immediately following the occurrence of the injury 
or 1 nipairment” (NY Insurance Law 5 5 102 [d]). 

I n  order for plaintiff to prove that she sustained the serious injury category of permanent loss, 
she must dcnionstrate that she sustained a total loss of a body organ, member, function or system 
(Oherlj~ v l3urrg.s ,4riibulunce Iitc., 96 NY2d 295, 727 NYS2d 378 [2001]). In the context of the 
plaintiff7s claims. the term “consequential” means important or significant (Kovdana v Ponzellito, 12 1 
AU2d 783. 503 \YS2d 198, 200 [1986], app. dis., 68 NY2d 848, 508 NYS2d 425 [1986]). The term, 
“si,;niljcant”, as  I [  appears in the statide, has been defined as “something more than a minor limitation of 
usc” and tke term. “substantially all” has been construed to mean “that the person has been curtailed 
ti.oiii pel-fo -ming his usual activities to a great extent rather than some slight curtailment” (Licari v 
Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). 

On ;I motion for s~uiimaryjud~:meiit to dismiss a complaint for failure to set forth a prima facie 
case of serious injury as defined by Insurance Law 5 5102 (d), the initial burden is on the defendants “to 
present evidence. 111 competent form, showing that plaintiff has no cause of action” (Rodriguez v 
GoIdytciii, 1x2 AD2d 396, 397, 582 NYS2d 395, 396 [ 19921). Once defendants have met the burden, 
the plaintit f must then, by competent proof, establish a prima facie case that such serious injury exists 
(Dt~Angelo 11 Fidel Coip Services, IIIC., 171 AD2d 588, 567 NYS2d 454, 455 [ 19911). Such proof in 
order to bc i n  a competent or admissible form, shall consist of affidavits or affirmations (Pagano v 
hirigsbcriy, 182 AD2d 268, 587 NYS2d 692 19921). The proof must be viewed in a light most favorable 
to the non-mo\.ing party (Cumnzarere v Villanova, 166 AD2d 760, 562 NYS2d 808, 810 [1990]). 

In support of the motion, defendant Guerchio submits, inter alia, the pleadings; bill of 
pal ticulai-5 ;I \worn report by Edward Weiland, M.D., a neurologist; and a sworn report by S. Farkas, 
V [I , an o -thopcdic surgeon. Defendant Kunis adopts Guerchio’s arguments and submissions. Dr. 
W c  iland a\  cr\ that he examined plaintiff on January 3 1 ,  2006 and quantified the range of motion in the 
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cei vrcal spiiie, houlders and left knee and after comparing those ranges of motion to the normal 
h i  ction hc concluded that the ranges of motion were normal. He diagnosed plaintiff as having 
custaiiicd c ervical spraim’strain, thoracic spradstrain, lumbar sprairdstrain and left knee contusion 
which ha\ c resolvcd. Me concluded that the examination was normal and there was no neurological 
ci I sab I 1 I t  y . 

L h .  F arkas averred that he examined plaintiff on January 3 1 , 2006. He also concluded that 
plaintiff‘s ranges of motion in the cervical and lumbar spines and left knee were normal as compared to 
t h c  normal functions. He also concluded that plaintiff sustained sprains and strains to the cervical spine, 
l u i  nbar spiiic and left knee which were all resolved. He opined that plaintiff sustained no orthopedic 
diiability and that therc were no objective findings. This evidence is sufficient to establish a prima facie 
cx;c for th;: delkndants (see, Toure v Avis Rent A Cur Sys., 98 NY2d 345, 746 NYS2d 865 [2002], 
rcwrg dcc’ii Mmizurio v O’iVeil, 98 NY2d 728; Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). 

I n  .iiliiig to oppose this motion, plaintiff did not satisfy his burden of coming forward with 
~ L I  ’ticicnt I:\ rdencc to overconic defendants’ motion and cross motion by demonstrating that plaintiff 
\u:,taiiied ;I wrious injury within the meaning of the No-Fault Insurance Law (see, Caddy v Eyler, 
~ i ~ p u ) .  AI:cordingly, the motion and cross motion for suniniary judgment are granted. 
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