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INDEX No. 05-1764 
CAL. No. 06-02099-MV 

SUPREME: COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Hon. ROBERT W. DOYILE 
Justice of the Supreme Court 

X 
GLADYS KLCJNE and DONALD F. KLUNE, 

Plaintiffs, 

- against - 

HIZIR AYEOGAN, GARY CONRAD and 
I’E(<GY .I. C‘ONIIAD. 

Defendants . : 
X 

MOTION DATE 111 0107 
ADJ. DATE 212 1 I07 
Mot. Seq. # 001 - MD 

# 002 - XMotD 

CARTIER BERNSTEIN AUERBACH & DAZZO 
Attorneys for Plaintiffs 
77 Medford Avenue 
Patchogue, New York 11772 

STEVEN J. SMETANA, ESQ. 
Attorney for Deft. Aydogan 
201 North Service Road, Suite 303 
Melville, New York 1 1747 

ZAKLUKIEWICZ, PUZO & MORIUSSEY 
Attorneys for Defts. Conrad 
2701 Sunrise Highway, P.O. Box 389 
Islip Terrace, New York 11752 

Upoii  the follo\ving papers numbered 1 to 33 read on this motion for summary iudgment; Notice of Motion/ 
Older t o  Show C’aLise and supporting papers - 12 - 21 ; 
.Ans\wring Af-idavits and supporting papers - 22 - 31 ; Replying Affidavits and supporting papers 32 - 33 ; 
()thc1- : (T- ’ ) it is, 

1 - 1 1  ; Notice of Cross Motion and supporting papers 

ORDERED that this motion (001) by defendant Hizir Aydogan pursuant to CPLR 3212 and 
lnsurancc LJW 3 5 IO3 for an order gramting summary judgment dismissing the complaint of plaintiffs, 
Gladys K l ~ i i e  and Donald F. Klune, asserting plaintiffs injuries do not meet the serious injury 
thre!jhold, o ?posed by plaintiff, is denied; and it is further 

ORDERED that this motion (002) by defendants Gary Conrad and Peggy Conrad pursuant to 
CPL R 32 I2 and Insurance Law 5 5 102 for an order granting summary judgment dismissing the 
complaint and all cross claims interposed against the moving defendants on the issue of liability is 
granted, and  on tlic issue that plaintiff did not sustain serious injury, is denied. 

This IS an action sounding in negligence arising out of an automobile accident which occurred on 
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September 23, 2003 on Medford Avenue south of Barton Avenue, Town of Brookhaven, County of 
Suffblk, State ofNew York. The MV 104 Police Report submitted by defendant Conrad (Exhibit C) 
statcs this accident involved four vehicles in a collision in which vehicle four, operated by Hizir 
Aydogan, allegedly struck vehicle three which was operated by Peggy Conrad. Vehicle three allegedly 
struck vehicle two, which was operated by plaintiff Gladys Klune, whose vehicle struck vehicle one, 
which was operatcd by Lori Hines. 

In  the Bill o f  Particulars, plaintiff has set forth that she sustained C4-5 and T1-2 posterior disc 
bulges; cervical spraiidstrain; thoracic sprain/strain; cervical brachial-radiculitis; reduced hypertonicity 
111 tl-e cervical paraspinal muscles on the right, upper thoracic muscles on the right, and lumbar 
pamspinal muscles on the right; straightening of the cervical lordosis; C 5-6 posterior left sided disc 
hern iatioii with ventral CSF impression in this region; chronic impingement upon the supraspinatus 
muscle tendon complex by the inferior aspect of the acromion process of the scapula, right shoulder; 
supraspinatiis and infraspinatus tendinosis associated with partial thickness tears extending to the 
iindmurfac : of the infraspinatus teiidcln and bursal surface of the supraspinatus tendon, right shoulder; 
[ear of the rotator interval and small t e a  in the joint capsule interposed between the supraspinatus and 
infraspinatus muscle tendon complex, right shoulder; fraying type tear of the anterior glenoid labrum, 
right shoulder; small effisions of the glenohumeral joint and subacromial-subdeltoid bursa, right 
shoulder; te tidonitis affecting the biceps long head tendon, right shoulder; focal reactive changes in the 
huii- era1 nec k and greater tuberosity, right shoulder; severe right sensorimotor carpal tunnel syndrome; 
intermittent numbness and tingling running down the right arm to the fingers of the right hand; 
decreased st:nsation to pin prick and temperature over the extensor forearm on the right and anatomic 
cnuflbox 011 the right; headaches; difficulty sleeping due to pain; anxiety; exacerbation of pre-existing 
quiescent lower back pain; and lumbosacral spraidstrain. Plaintiff claims that as a result of this 
xcident, she was caused to sustain serious personal injury within the definition of “serious injury” as set 
forth i n  Neb“ York State Insurance Law 85102. 

Dcfcndants seek an order granting summary judgment in motions #00 1 and #002, asserting 
plaiiitiff has not sustained serious injury within the meaning of Insurance Law 9 5 102(d). In support of 
motion #OO I ,  defendant Aydogan has submitted, inter alia, copies of the summons and complaint; 
answer wit1 cross claim; verified bill of particulars; a signed and sworn copy of the plaintiffs 
deposition; a copy of the medical exaniination report of neurologist Mark J. Zuckerman, M.D. dated 
.luly 17, 20116; and a copy of the orthodpedic medical examination of Arthur Bernhang, M.D. dated J d y  
X, 2006. I n  support of motion (002), defendants Gary and Peggy Conrad have submitted, inter alia, a 
copy of plaintiff-s verified bill ofparticulars; a copy of the MV 104 Police Accident Report; an 
unsigned, Linsworn copy of Peggy Conrad’s deposition transcript; and a partial copy of the deposition 
t ran s c r i p t o 1’ p 1 a i n t 1 ff G 1 ad y s Klun e. 

Pursuant to Insurance Law 95 102(d), “ ‘[slerious injury’ means a personal injury which results 
in dismeiiibernient; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, membcr, function or system; permanent consequential limitation of use of a body organ or 
mcriber; significant limitation of use of a body function or system; or a medically determined injury or 
impairment of a non-permanent nature which prevents the injured person from performing substantially 
all c ~ f  the nxiterial acts which constitute such person’s usual and customary daily activities for not less 
thai- ninety days during the one hundred eighty days immediately following the occurrence of the injury 
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or  i mpainiicnr .” 

The .ern1 “significant” as it appears in the statute, has been defined as “something more than a 
minor limitation of‘use,” and the term “substantially all” has been construed to mean “that the person 
has 1)een curtailcd from performing his usual activities to a great extent rather than some slight 
curtailment” (Licari 1’. Elliot, 57 NY2aL 230, 455 NYS2d 570). 

I n  order to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
lobs of use o f 3  body organ, member, function or system (Oberly v Bangs Ambulance Itzc., 96 NY2d 
295, 727 NI’S2d 378 )2001]). To prove the extent or degree ofphysical limitation with respect to the 
“permanent consequential limitation of use of a body organ or member” or “significant limitation of use 
of a body function or system” categorics, either a specific percentage of the loss of range of motion must 
be ascribed or there must be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
with an objective basis, correlating plaintiffs limitations to the normal function, purpose and use of the 
bod), part ( 7bum v Avis Rent A Car Sjrstems, Inc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
mild or slight limitation of use is considered insignificant within the meaning of the statute (Licari v 
Elliott, 57 NY2d 230, 455 NYS2d 570 [ 19821). 

I t  IS ‘or the court to determine 117 the first instance whether a prima facie showing of “serious 
iiiLjuiy” has been made out (see, Tippiizg-Cestari v Kilhemy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
199 I ] ) .  The initial burden is on the defendant “to present evidence, in competent form, showing that the 
plaiiitiffhas no cause of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [lst  Dept 
19911). Once defendant has met the burden, plaintiff must then, by competent proof, establish a prima 
tlcic case that sucli serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). 

It IS iindisputed by defendants’ examining physicians that plaintiffs MRI studies revealed 
posterior disc bulges at C4-5 and T1-2, and left sided disc herniation at C5-6 with ventral CSF 
iniptessioii i n  this region (plaintiffs Exhibit A); nor do they dispute that the shoulder MRI revealed, 
inter alia, tear of’the rotator interval and a small tear in the joint capsule interposed between the 
supr4ispinatLa s and infi-aspinatus muscle-tendon complexes, and possible fraying type tear of the anterior 
glenoid labrrini (plaintiffs Exhibit B). The EMG studies reveal right sensorimotor carpal tunnel 
syndrome (plaintifYs Exhibit C). 

Altlio~igh DI-. Zuckerman’s impression that plaintiff Klune had possible mild median neuropathy 
on tlie right, and peripheral neuropathy, he states in the report there is not a causally related neurologic 
ciisability, ai id the neuropathy and possible median neuropathy are most likely related to her prior 
histcry of dinbetes. However, he does not set for the basis for this conclusory statement. Dr. 
%ucl.:cnnan made the tinding that there was causation between the diagnosis of cervical sprain and the 
xcident and found limitation in the cervical range of motion of 70 degrees out of 80 degrees; to the left 
of50 degrees out of 80 degrees; cervical flexion 40 degrees out of 45 degrees; lumbar forward flexion 
of  75-80 deg,rees out of 90 degrees; lateral lumbar flexion 25 degrees out of 30 degrees to the left and 
right; and shoulder range of motion was limited by pain. 

Dr. tleriiliang does not dispute the findings on the MRI of the cervical spine or shoulder and does 
tind that wli le plaintiff “may have sustained soft-tissue injuries to the cervical spine, right shoulder, and 
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thoracic spine, these injuries would appear to have resolved. However, it is noted that his report does 
state that if plaintiff “does heavy shopping and vacuuming, driving or mowing the lawn, she has trouble. 
She :an only play golfone day a week because she has pain the following day.” Dr. Bernhaiig had 
objective tiiidings of limitation of motion for cervical flexion of 5 degrees out of 38 degrees, cervical 
cxtension of 20 degrees out of 38 degrees, lateral flexion of 15-20 degrees out of 43 degrees, active 
shoulder abduction 90/90out of 170, active shoulder forward flexion 90/90 out of 158, and internal 
rotation45/45 out of 70. 

Based ~ipon the foregoing, it is determined that Dr. Bernhang and Dr. Zuckerrnan have actually 
supported plaintiff 5 claim that plaintiff Gladys Klune sustained has disc herniation as well as 
quai- titiable limitation in range of motion. Disc herniation and limited range of motion based on 
ob-jei:tive fir dings may constitute evidence of serious injury (Jaizkowsky v Smith, 294 AD2d 540; 742 
YYS2d 876 12”” Dept 20001). Therefore, it is determined that defendants have not met their burden of 
demonstrating entitlement to an order granting summary judgment on the issue of serious injury as they 
ha\ e failed to show that there are no issues of fact as to whether or not plaintiff sustained serious injury. 

Accordingly, motion #001 and that part of motion #002 which seeks dismissal of the complaint 
on tlie issue that plaintiff did not sustain serious injury is denied. 

Turning to that part of motion k002 which seeks an order granting summary judgment on the 
mu(: of liability, i t  is well settled that when a driver of a motor vehicle approaches another automobile 
lion-, the rear, hc or she is bound to maintain a safe rate of speed and has the duty to keep control over 
his cfr her vehicle, and to exercise reasonable care to avoid colliding with the ot!ier vehicle (Chepel v 
Meyers, 306 AD2d 235,762 NYS2d 95 [2003]; Power v Hupart, 260 AD2d 458,688 NYS2d 194 
[ 1 W 9 ] :  SLY’ cilw. Vehicle and Traffic Law 9 1129[a]). Moreover, a rear-end collision with a stopped or 
stopling Leliicle creates a prima facie case of liability regarding the operator of the moving vehicle and 
imposes a diity ofcxplanation on the operator of the moving vehicle to excuse the collision by providing 
a non-negli~,ent explanation, such as a mechanical failure, a sudden stop of the vehicle ahead, and 
uiia\,oidable skidding on a wet pavement or some other reasonable excuse (see, Rairzford v Han, 18 
ADZsd 638; 705 NYS2d 645 [2005]; Tlioinaiz v Rivera, 16 AD3d 667, 792 NYS2d 558 [2005]; Power v 
Hupart, \ i i p r ~ ) .  

I n  support of the motion of defendants Conrad, copies of of an unsworn, unsigned deposition of 
Peggy Conr;id and Gladys Klune were submitted, inter alia. However, none of the parties have objected 
to tlic same. so the coui-t will consider !he deposition transcripts. 

This accident involved four can  in a chain collision. The first car was operated by nonparty Lori 
I 4 i i i c y  the second car in line was operated by Gladys Klune; the third car in line was operated by Peggy 
Con-ad, and the fourth car by Hizir Aydogian. 

At lier cxaniination before trial, in the related action arising out of this same accident (defendant 
Con-ad exhibit G), Gladys Klune testified she was driving an Hyundai, Elantra, southbound on Route 
i 12. when she was involved in a four vehicle accident. Hers was the second vehicle in line behind a 
blue van that stoppcd, a normal short si.op. She then stopped her vehicle when she was struck from 
lxhind. Shc felt it and heard brakes screeching and then bang. She described the impact as heavy to tlie 
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r e x  of her c x ,  but light to the vehicle in fiont of her. Then she felt another impact to the rear of her car 
which causcd her vehicle to hit the car ahead of her again. 

Peggy Conrad testified at her examination before trial (defendant Conrad exhibit F) that she was 
opeiatiiig a Saturn LS on Route 1 12, when she looked into her rear view mirror and saw a vehicle 
coming tow;irds her at about 40 to 45 miles per hour. She had just stopped her vehicle when it was 
4trLic.k in the rear. She had stopped because the two cars ahead of her had slammed on their brakes and 
\topped. The impact she felt to the rear of her car was heavy, and caused her vehicle to move forward 
into the veh,cle i n  front of her. After that, the vehicle in front of her came into contact with a minivan 
ahead. When asked if any part of her car hit the rear of the vehicle in front of it before she felt an impact 
I O  thc rear of her vehicle, she responded “No.” (p. 16). 

This C ourt has been advised by counsel for the Conrad defendants that defendant Hizir Aydogan 
has not testi lied in  this action. In reviewing the submissions to this Court on this motion, it is 
dctermincd .hat  defendant Aydogan has not offered any non-negligent explanation for this rear-end 
collision and has not submitted an affidavit or admissible evidence to oppose this motion. Here, the 
adduced evidcnce establishes that the behicle operated by defendant Conrad was stopped when struck by 
the Aydogan vehicle, causing her vehicle to strike the vehicle operated by plaintiff Klune. Defendant 
Conrad has therefore demonstratcd entitlement to summary judgment as a matter of law. 

I n  opposing this application, plaintiff Klune has not come forward with any admissible evidence 
to contradict that the Conrad vehicle was stopped when stnick by the Aydogan vehicle. She argues 
whether or iiot the Conrad vehicle was stopped is a factual issue, as Klune stated she felt two impacts to 
the rear of her vehicle. However, plaintiffs argument is merely speculative unsupported by any 
adrnissiblc c vidcncc. Therefore plaintiff has not come forward with admissible evidence to rebut 
defendant Conrad’s demonstration of prima facie entitlement to an order granting summary judgment on 
liabi 1 i ty. 

Accordingly, that part of the application of defendants Conrad (002) for an order granting 
suinmary judgment as to liability and dismissing the complaint and any and all cross claims is granted. 
The action i < sek ered and shall continue as against defendant Aydogan. 

/ 

__ FINAL DISF’OSITION X NONkFJdL DISPOSITION 
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