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GEORGE D. ARGIRIOU, ESQ. 
Attorney for Defendants 
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L, 'po i i  ( l ie i'ollowing papers numbered I to 21 read on this motion for summary iudgment ; Notice ofMotion/ Order 
:o Shxv Causc and supporting papers 1 - 1 1 ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 

r t n x c m -  ) i t  is, 
.upporting papers I2 - I C )  ; Replying Affidavits and supporting papers 20 - 2 I ; Other ; (- 

ORLPE'REL) that this motion by defendants Long Island Power Authority and Keyspan 
i'orporation for siixiimary judgment dismissing the complaint against them, is granted. 

This I \  ,in action to recover damages for personal injuries allegedly sustained by plaintiff, when on 
Mar:h 13. 2003, she tripped and fell over a utility cover on defendants' property located at 1650 Wheeler 
Road. i n  C'e itral  Islip. New York. The complaint alleges that the utility cover was concealed and 
llnsc'c LIrCd. 

I k l k  nciants Long Island Power Authority and Keyspan Corporation now move for summary 
judgment to dismiss the complaint on the grounds that they did not create or have any notice of the 
alleg:ed dangerous condition. In support thereof they submit, inter alia, portions of plaintiffs deposition 
restiniony wherein she testified to the effect that at the time of the accident she was employed by the New 
Yorlc State 1)cpxtnient of Transportation as a maintenance worker and was walking in a grassy area 
picking ~ i p  trash along Wheeler Road. She alleged that her work crew was assigned to the route along 
'Whcelel- Road and that such crew would go up and down Wheeler Road several times throughout 
the course o f  ;I dab picking up trash. She also testified that: she had been working for the maintenance 
tlepartmenl for approxiiiiately eight months; it was her daily routine to walk in this area; she cleaned this 
:ti-ea five da,i \  ;I week; she had been in this area the day before the accident; she had seen the utility cover 
prior to the kite of'the accident; and she had cleaned debris from that cover prior to the day of the 
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‘iccident. The plaintiff further testified that prior to the accident she never observed any condition that 
h e  (:onside1 ect dangerous, and she did recall complaining to anyone about the condition of the utility 
~ m v c r .  n o r  did she 1.~~311 any of her co-workers making complaints. The plaintiff also claimed at her 
J ep~~s i t i o~ i  that shc fell because the utility cover collapsed. 

The ;iet’endants additionally submit portions of the deposition testimony of Richard Zavada, 
Jefendants’ senior supcrvisor for facilities management, who is responsible for maintaining the yards and 
buildings. Nlr Za\ ada testified that underneath the utility cover was an incoming water feed for the 
property, a n d  that water was supplied by the Suffolk County Water District. He further testified to the 
c-ffect that dcfendants hired an outside landscaper to cut the grass and a cleaning contractor to pick up 
debris around the buildings and perimeter of the property. Mr. Zavada stated that after finding out about 
the l~laintit‘f-\ accident in October of 2003, he went out and inspected the utility cover, but did not find 
.lnythlng \ V r J n ~  Wltll I t .  

I n  acdition. the defendants submit the affidavit of Mr. Zavada who states that he performed a 
eilr(:h of defendants’ records for a two year period from March 13, 2001 until March 13, 2003. He 
.illcgcs that  .lie search was for work requests and repair records regarding any repairs that were made to 
thc u ater cob ci- and pit, as well as any complaints that were made pertaining to the water cover during 
that two year period of time. Mr. Zavada states that his search revealed that there were no repairs made to 
dic \Later cover and that there were no records of any complaints regarding the water cover. 

I n  fui-ther support of their motion, the defendants submit portions of the deposition testimony of 
[-’rank G r a h m  ti ho was superintendent at the defendants’ facility in 2003, and his duties included 
inar~itaining the property. He testified to the effect that he would inspect the property on a daily basis and 
ivould look for itenis that needed maintenance. He stated his inspections occurred when he was walking 
tion I his car to the shop and that he “pretty much drove around the yard everyday.” He also stated that if 
m ciiiployec saw that there was problem with the utility cover, they would fill out a work request and 
ivou Id make the repair. 

The Jelcndants also submit portions of the deposition testimony of Ryan Koenig, a highway 
iiiaiiitenancc. worker who was assigned to the same work crew as the plaintiff. He testified to the effect 
that he u orl, ed evesyday picking up papers on Wheeler Road, and that within a month prior to the 
pla~rrtiffs a(-cident he walked in the vicinity of the accident on approximately ten days. Mr. Koenig stated 
that  he obsei-\ ed thc ~itility cover on prior occasions when he was picking up papers, and that within a 
\\eel< before the plaintiffs accident he never observed anything he considered to be dangerous. He further 
btaled tha t :  lie never observed any gaps between the cover and the frame; he never observed any holes or 
opei iings: l i t ,  ne\ el- complained, nor did he know of anyone else who complained about the condition of 
[tic cover; tl- e grass in  that area was routinely maintained short; and at no time prior to the date of the 
.iccitlent did he havc difficulty observing the utility cover because the height of the grass. 

Finally, die dcfendants submit portions of the deposition testimony of Alvaro Durant, another 
Iiighuray maintenance worker who was working on the day of the plaintiffs accident. Mr. Durant testified 
that he never observed the utility cover’s frame being out of position at any time prior to the accident, that 
I K  n:vcr coiiiplained to anyone about the condition of the frame, and that he was unaware of any 
c o m p 1 ain t s about the frame. 
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The defentlants allege that based upon the above-mentioned deposition testimony, they are entitled 
i o  siinimai-y udgii tent dismissing the plaintiffs complaint. They argue that such testimony establishes 
:hat they did not create or have any notice of the alleged dangerous condition. They assert that they 
Inaintalned the premises in a reasonably safe condition and that there were no complaints made regarding 
the condition o f  the utility cover. The defendants additionally claim that the record is completely devoid 
of a-iy evidcncc that demonstrates how long the alleged condition existed. Based upon the foregoing, 
~ i l t e ~ x  the defendants, there are no material issues of fact warranting a trial in this matter. 

The plaintiff opposes the defendants’ motion. First, she argues that the evidence establishes that 
rhe i i t i l i t j ,  co\ er \cas owned and maintained by the defendants. In support of such argument, the plaintiff 
pro\ ides a pi-ior reply affirmation of the defendants’ attorney, John F. Hastings, dated June 1,2006, 
\vhcreni M r  Hastings states that the defendants, “unequivocally admit ... that the subject facility is part of 
t hc property o\z ned and operated by the defendants.” In further support, the plaintiff provides portions of 
Mr.  GI-ahan I * \  deposition testimony wherein Mr. Graham testified to the effect that his staff would handle 
;iny sort ofiiiaiiiteiiaiice issue that would come up with respect to the area between the fence and the 
t>ldek\alL 

The plaintiff next argues that the mere happening of the accident, that is, the sudden collapse of 
the iitility co:.cr. is evidence enough of the existence of a dangerous condition. The plaintiff submits her 
affidavit i n  opposition wherein she states that at the time of her accident, the metal plate was extremely 
I-ustcd and loose. She also states that she had been working in the area for approximately eight months 
pi-ior to the .iccident and she had observed the metal plate to be rusted for that entire period of time. The 
plaintiff submits photographs of tlie utility cover and states that these photographs are a fair and accurate 
depiction of’\\+at rhe metal plate looked like at the time of her accident. The plaintiff also supplies the 
court with the deposition testimony of Mr. Zavada, and points to the portion of his testimony wherein he 
describes tlie plate as being rusty in  color. 111 addition, the plaintiff submits the affidavit of Mr. Clark, and 
points t o  th; t portion of the affidavit wherein Mr. Clark describes the plate as “rust/brown” in color and 
\.i~liercin he ~xplai i is  that after the plain,tiffs fall, he stepped on the plate, and it swung down, with his leg 
going into the hole up to his knee. The plaintiff asserts that based upon such evidence, the existence of a 
dangerous condition has been established. 

The plaintit’f’tiirther contcnds that the defendants had a duty to make reasonable efforts to inspect 
the property so as 10 determine the pre,sence of dangerous conditions and that this duty is not satisfied by 
it careless ~nspection \vli~ch fails to bring to light an existing defect. The plaintiff argues that the 
clefcndants’ cmployees looking at tlie metal plate while driving or walking around the property was 
patcntly inacicquatc and no inspection (it all. The plaintiff maintains that the issue of whether a truly 
I casonable 2 nd adequate inspection would have discovered the dangerous condition of the metal plate. 
twnctitute\  L question of fact that requires a denial of the defendants’ motion. 

The plaintift‘additionally argues that the special use doctrine is applicable in this case. She 
ai1ek;es. not o i i l y  IS  liability predicated upon ownership, but also on the concession that this metal plate, 
iml t and ~ w t c r  main were utilized for the defendants’ exclusive use and benefit. The plaintiff contends 
that the o\vi~er of property who benefits by the use of an appurtenance for a special purpose, must inspect 
i t  and maintiin it in a reasonably safe condition. Even more importantly, alleges the plaintiff, the doctrine 
of‘ special u:,c eliminates the requirement that the defendants have actual or constructive notice of a defect 
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i n  11-e special use. She claims that the application of the special use doctrine herein raises questions of 
:iict that rcqiiire a denial of this summary judgment motion. 

Last 1 ) .  the plaintiff argues that the doctrine of res ipsa loquitor applies to this case and that it is 
clear that her  1ii.jiu-y is o f a  type that would not occur in the absence of negligence. She alleges that 
viewing the cvidei-ice in a light that is most favorable to her, it is more probable that the negligence of tlie 
defendants, their fiiiliirc to adequately inspect and repair the cover, caused this accident. 

It 15 M e l l  aettled that in  order fcr a plaintiff in a trip and fall case to establish a prima facie case of 
negligencc, tlie plaintiff IS required to prove that the defendant created the condition which caused the 
accident o r  t lint thc defendant had actual or constructive notice of such condition (see, Goldirzg v Powell 
& Dcntpsq I w . ,  247 AD2d 5 10, 669 NYS2d 323 [ 19983; Kraemer v K-Mart Corporation, 226 AD2d 
500, 64 1 NI’S3d 130 11 9961). “To constitute constructive notice, a defect must be visible and apparent 
and i t  must exist for a sufficient length of time prior to the accident to permit defendant’s employees to 
tirsc(3vcr and  remedy it”  (Gordon v Anrericaii Museum ofNatural History, 67 NY2d 836, 837; 501 
WYSZd 646 647[1986]). “Moreover, cconstructive notice will not be imputed where a defect is latent and 

o ~ d d  not 13: discoverable upon reasonable inspection” (Curiale v SIzarrotts Woods, Inc., 9 AD3d 473, 
175; 78 1 NYS3d 47, 49 [2004]). 

Hcre, ilie defendants, by tlie submission of the depositions of the plaintiff, Mr. Zavada, Mr. 
(;raham. M I .  Kociiig, and Mr. Durant, as well as the affidavit of Mr. Zavada, have made a prima facie 
s l i o ~ ~ ~ i n g  of eiititleinent to judgment as a matter of law by establishing that they did not create or have 
x t u d  o r  consti-uctive notice of a hazardous condition. There is no evidence that any complaints were 
inade coiice -ning the utility cover or that the defendants, or their employees, were aware or should have 
beel awarc )i‘the iitility cover’s coiidi tion (see, Gain v Ponzona Professional Condominium, 291 AD2d 
772, 737 NJ’S2d 1 13 [2002]). There i:; also no evidence that tlie utility cover was in a hazardous 
L~oiichtion tbr ;I sutficient length of time to be discovered and remedied (see, Bernard v Waldbaunz, Inc., 
:132 AD2d 596. 648 NYS2d 700 [1996]). In addition, Mr. Graham’s testimony established that he 
conclucted a reasonable iiispection of the utility cover, by either walking or driving by it on a daily basis 
( W P .  Waller v Site Sqfety LLC, 28 AD3d 236, 813 NYS2d 379 [2006]). The defendants have, therefore, 
inet their prinia I’Hcie burden. 

I n  opposition, the plaintiff has failed to establish the existence of a triable issue of fact. Neither tlie 
~ f f i d a v i t  o f   he plaintiff nor tlie affidavit of Mr. Clark demonstrate that the defect was visible and 
qyxii-cnt. 11- itially. tlie court notes that the statements contained in the plaintiffs affidavit concerning the 
titilily cover being extremely rusted and that she observed the rust for eight months prior to the accident, 
.me iticoiis~stent with licr prior deposition testimony and are belated claims designed to avoid the 
,wnsequcncc.s of dimissal by raising a feigned factual issue (McGuire v Quinrzonez, 280 AD2d 587, 720 
’UYS2d 8 12 [ 200 I ] ;  Martin v W.B. Restaurant, I m . ,  269 AD2d 43 1, 703 NYS2d 212 [2000]; Fontaiza v 
Fortcrnofl; 246 AD2d 626, 668 NYS2d 394 [ I  9981, Iv denied 92 NY2d 804). Furthermore, while the 
.rtiliiy co\ er  may be rusty-brown in color, there is no evidence, expert or otherwise, that rust caused a 
dcfcct 111 tlie integrity of the underlying; structure of the utility cover prior to the plaintiffs accident (see, 
Worrmv I’ A,Y/J~PJJ, 3 AD3d 619, 770 NYS2d 760 [2004]). With regard to issue of inspection, “In general, 
the duty ~vliich the co~iimon law imposes on the owner or possessor of property includes the duty to make 
i easonable efforts to inspect the property so as to determine the presence of dangerous conditions” 
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(Ziickeriiiarr vSturte ofNew York, 209 AD2d 510, 512; 618 NYS2d 917, 918 [1994]). The plaintiffhas 
failed to establish that the defendants’ inspection procedures which included driving and walking around 
the property looking for defects, were unreasonable or departed froin the standard of reasonable care (see, 
Fotvle v Strrre of New York, 187 AD2d 698, 590 NYS2d 280 [ 19921). Moreover, the deposition testimony 
ot’h4r. C1ar.c. plaintiffs supervisor, establishes that when he inspected the utility cover immediately after 
the plaintiff’s accident it “looked like nothing was wrong with it,” and it was not until he stepped down 
on the co\‘t‘i- that “the thing swung open.” Constructive notice will not be imputed against a defendant 
M hcrc tlic delect is latent (see, Lee v E:et/iel First Pentecostal C/iurcIz ofAmerica, Iizc., 304 AD2d 798, 
702 NYS’Cr 80 [20031). 

A 4  t o  t h u  it,suc of special use, the court notes that special use cases generally involve the 
Inst illation oi‘an object i n  a public street or sidewalk for the benefit of a private owner (Miizott v City of 
Vew York, 2.30 4D2d 7 19, 645 NYS2d 879 [ 19961). Thus, “[tlhe special use exception is reserved for 
<itu4itions u here a landowner whose property abuts a public street or sidewalk derives a special benefit 
froili that p i  opci-ty unrclated to the public use” (Loiaconi v Village of Tarrytown, 36 AD3d 864, 865; 829 
U Y  32d 19 1, 192 [ 20071, qzioting Poir,ier City ofsclzeizectady, 85 NY2d 3 10, 3 15). In the case at hand, 
~ h c  ,laintiff’s attorney, i n  his affirmation in opposition and by the submission of the Hastings affirmation, 
,~cl<noivled~,c~ that the utility coirer was not on a public street or sidewalk. Since the utility cover was on 
[lie ciefeiidants’ private property, the special use doctrine is inapplicable, and the plaintiffs claim that 
ictual or con\tructt\ e notice is not required herein, is without merit. 

I*in;illv, contiary to the plaintiffs claim, the doctrine of res ipsa loquitur is not applicable to this 
,ictioii To I i\ oLe such doctrine, a plaintiff must show the following elements: “( 1)  the event must be of a 
kind which ordinarily does not occur in the absence of someone’s negligence; (2) it  must be caused by an 
,tgency or iiistruiiictitality within the evclusive control of the defendant; (3) it must not have been due to 
m j  voluntary x t ion  or contribution on the part of the plaintiff’ (Scott v First Stop, Iizc., 3 AD3d 528, 
529, 770 nl‘i‘S2d 733, 734 [2004]; quoting Corcoraiz v Baizizer Super Mkt., 19 NY2d 425,430). In the 
a s c  at  hand. thc utility cover is located in a grassy, unfenced area adjacent to Wheeler Road. In addition 
to Suffolk (’ounty Water Authority having access to the water main which was located beneath the utility 
:o\er, this utility c‘ovcr was i n  an area continuously open to the public. As such, the plaintiff has failed to 
,icn-onstratc~ t h a t  the defendants had control of sufficient exclusivity to fairly rule out the chance that the 
3eiective ut i l i ty  cover was caused by some agency other than defendants’ negligence (see, Dulgov v City 
of’New York. 37 AD3d 584, 822 NYS2d 298 [2006]; Scott v First Stop, Iizc., supra). 

Acclxdingly, since the defendants have met their initial burden and- e plaintiff has failed to come 5 i‘orward with eiridentiary proof sufficient to raise a triable issue of fact, the defendants’ motion for 
iumniary ludgment dismissing the complaint is granted. 

* ,, 
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