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Upon the following papers numbered 1 to OS read on these motions for renewal; motion and cross motion for 
stimmary iudc:&; Notice ofMotion/ Order to Show Cause and supporting papers 1 - 9; 10 - 34 : 38 - 56 ; Notice of 
(Ires:; Motion and supporting papers 35-37 ; .4nswering Affidavits and supporting papers 57 - 59 ; Replying Affidavits 
aiid supporting papers 60 - 61; 62 - 63 ; Other 64 - 65 (plaintiffs affidavitl; (; 
t f~t tnntt t t t t t r tm) it is, 

0XL)EXED that this motion (007) by defendant Northrop Grumman Corporation and 
Kort hrop Giuiiinian Systems Corporation for renewal of defendant’s previous motion (003) wherein 
h e  moving kfendant sought an order pursuant to CPLR 3 126 rendering a judgment by default 
agai (1st plaiiitiff, or an order prohibiting plaintiff from supporting his allegations based upon the 
lcstirnoiiy o ’plaintiffs expert, Patrick Carrjat, opposed by plaintiff, is denied; and it is further 

[* 1 ]



I,asscr v No -throp Grutnman 

Pagc No. 2 
11idcx No. 02- 1 86 16 

ORDERED that this motion (008) by defendant Northrop Grumman Corporation and 
Northrop Grumman Systems Corporation for renewal of defendant’s previous motion (004) wherein 
she iliovitig defendant sought an order pursuant to CPLR 32 12 and CPLR 32 1 1 granting defendant/ 
third party plaintiff summary judgment dismissing plaintiffs complaint on the issue of liability, 
opposed by plaintiff, is denied; and it is further 

ORDERED that this motion (009) by defendant Thyssen Kmpp Elevator Company and 
Dover Elevator Company f/k/a Thysseii Dover Elevator Company for an order pursuant to CPLR 
3 1 20 granting default against plaintiff or precluding plaintiff from supporting his allegations based 
LIPOIJ. the testimony of Mr. Carrajat, or an order deeming all issues raised by Mr. Carrajat as being 
!-csoived i i i  ~Eie moving defendant’s favor, opposed by plaintiff, is denied; and it is further 

ORDERED that this motion (0 10) by defendant Thyssen Krupp Elevator Company and 
Dover Elevator Coinpany f/k/a Thysen Dover Elevator Company for an order pursuant to CPLR 
32 1.2 grantiiig summary judgment against plaintiff and dismissing the complaint on the issue of 
liability, anti di sniissiiig all cross claims asserted against the moving defendant, opposed by plaintiff, 
is denied 

This IS  an action sounding in negligence wherein plaintiff alleges he sustained personal injury 
JLIC to the irialfunction of a freight elevator at the Grumman Bethpage facility at building # 5 ,  South 
Oyster Bay Road, Town of Oyster Bay, New York on July 28, 2000, when the elevator doors 
,dIegedly closed down on his head (Northrop exhibit F, p.75). The second verified Bill of Particulars 
sets forth that as a result of the malfunction, plaintiff was caused to sustain, inter alia, anterior 
cerkical disltcctoniies with allograft and autograft fusions at C 3-4, C 4-5, C 5-6 and C 6-7; multiple 
disc hemtat oils at T 5-6, T 6-7, T 7-8, T 8-9, T 9-10; disc bulge at T 7-8; multi level degenerative 
disc disease T 5-6, T 11-12; spinal cord compression at C 6-7. 

Procedurally, motions (002) and (005) by defendant Thyssen Krupp Elevator Company and 
Do\ er Elevator Company f/k/a Thyseii Dover Elevator Company (hereinafter Thyssen), and cross 
motions (OC3 ) and (004) by defendant Northrop Grumman Corporation f/k/a Northrop Grumman 
S ysl ems Corporation f/k/a Northrop Giuinman Corporation (hereinafter Northrop), for orders 
grai iting surnmary j udgment and to preclude plaintiffs expert witness from testifying, were denied 
witlioiit pre- udice upon renewal, upon the expiration of the sixty day stay imposed by order of this 
Co~irt dated October 2, 2006 (Doyle, J.). These prior motions are now before this Court again on 
rencwal, arc considered together, and decided as follows: 

CPL R 3 126 provides in pertinent part that “[Ilf any party, or a person who at the time a 
dcpcasition is taken or an examination or inspection is made ... refuses to obey an order for disclosure 
fir wilfiilly fails to disclose information which the court finds ought to have been disclosed ... the court 
iiiajr make such orders with regard to tlie failure or refusal as are just, among them” 

purposes of tlie action in accordance with the claims of the party obtaining the order; or 
I .  an order that issues to which the information is relevant shall be deemed resolved for 

2 an order prohibiting the disobedient party from supporting or opposing designated claims 
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or ckfenses, ti-om producing in evidence designated things or items, testimony, or from introducing 
any evidenc:: of the physical, mental or blood condition sought to be determined, or from using 
certain witnssses; or 

thc order is dxyed, or dismissing the action or any part thereof, or rendering a judgment by default 
against the disobedient party. 

3 .  ~n order striking out pleadings or parts thereof, or staying further proceedings until 

CPLR 3 101 (d)l(I) provides in pertinent part that “...each party shall identify each person 
whoni the party expects to call as an expert witness at trial and shall disclose in reasonable detail the 
subject matter on which each expert is expected to testify, the substance of the facts and opinions on 
which each expert is expected to testif>[, the qualifications of such expert witness and a summary of 
tlie :;rounds for each expert’s opinion.. ..” 

Tuniing to motion (007), defendant Northrop sets forth in the Notice of Motion that 
defendant seeks an order pursuant to Article 3 1 and CPLR 3 126 rendering a judgment by default 
against plaintiff or an order prohibiting, plaintiff from supporting his allegations based on plaintiffs 
expert, Patr ck Carrajat CPLR 3101(d) response and failure to respond to their subpoena. 

Plaintiff’s expert response is annexed as defendant Northrop’s Exhibit E, and sets forth that 
Patrick A. (’arrajat is expected to be called as a witness at trial, and indicates a copy of his 
curriculum (’1 tae setting forth his background and qualifications is annexed hereto. However, the 
mo\mg defixidant has not produced a copy of the same with the report. hi reviewing the report, this 
Cowt detennincs that plaintiff has disclosed that Mr. Carrajat is expected to testify that the “cause of 
the xcident that resulted in the injuries to the plaintiff was the malfunctioning of the elevator caused 
by c efendai its’ failure to properly inspect, maintain, repair and adjust the elevator door protective 
dev ces and other components in the door reopening system. Mr. Carrajat will base his opinions on 
the l-stablislied design parameters of door protection devices and their functionality. The design 
standard foi a door protective device is that it is a non-contact or limited contact device designed to 
1-evc‘i-se a closing elevator door without injuring the passenger entering or exiting the elevator. He 
v, i l l  also opine that tlie defendants failed to perform or document any periodic checks of the door 
closing forcc and that the failure to do so is a departure from established Code requirements and 
industry standards. Mr. Carrajat will further testify that no records presented show any maintenance, 
inspection or repairs being performed i o  the door protective devices during the 12 months prior to 
the date of the accident by defendant Thyssen Krupp Elevator. Mr. Carrajat will also testify that the 
industry standard for maintenance record keeping was not met. The minimum standard is a logbook 
for cach individual elevator recording in detail all maintenance and repairs or in the alternative, a 
maintenancs check chart kept for the same purpose. Mr. Carrajat thereafter sets forth reliance upon 
thc :urrent C‘ode requirements and the failure to have warning signs warning of the danger of the 
automatic doors, that such failure is a departure from industry standards, and fLirther testimony 
concerning the Code and custom as to remote closing of freight elevator doors and the requirement 
o f  an audiblc alaini to warn that the doors are ready to close. Mr. Carrajat further sets forth that his 
opiiiions b i l l  be based on his review of all party and witness deposition transcripts, eyewitness 
statments, maintenance and repair records provided by the defendants, his examination of the 
sub. ect elm ator, his forty-five years of experience in the elevator industry and any additional 
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intbi-mation that may come into evidence up to and including the time of the trial of this matter. 

Based upon the foregoing, and in reviewing defendant Northrop’s submissions, it is 
detcnnined ihat plaintiff substantially complied with, and responded appropriately to, defendant’s 
ctcmand made pursuant to CPLR 3101(d)l(i) for plaintiffs expert disclosure (Jusopersurid v Tu0 
Cjioti/i Rho. et ul., 169 A2d 184, 572 NYS2d 700 [1991]). 

Accordingly, defendant Northrop has failed to demonstrate a basis to dismiss plaintiffs 
complaint p muant to CPLR 3 126, or to preclude plaintiffs expert’s testimony at the time of trial. 

Counsel for defendant Northrop states they served a subpoena duces tecum on defendant’s 
cxpcrt, Mr. ?arrajat, on April 4, 2006 to compel him to produce all documents, papers, photos, 
ilotcs, electronic transinissions or other communications, bill, invoices, documents, reports, notes, 
ctc. contained in the expert’s file and used in the production of his report which was served pursuant 
to CPLR 3 1 0 1 (d)  and that Mr. Carrajat has refused to comply with this subpoena. 

CPLR 3 1 0 1 (d) 2 provides, “Materials. Subject to the provisions of paragraph one of this 
subdivision. mater~als otherwise discoverable under subdivision (a) of this section and prepared in 
mticipatton of litigation or for trial by 3r for another party, or by or for that other party’s 
repr2sentati de (including an attorney, consultant, surety, indemnitor, insurer or agent), may be 
obtained only upon a showing that the party seeking discovery has substantial need of the materials 
i n  tl le preparation of the case and is un,ible without undue hardship to obtain the substantial 
ccluivalent of the niatenals by other means. In ordering discovery of the materials when the required 
showing ha:; been made, the court shall protect against disclosure of the mental impressions, 
conclusions, opinions or legal theories of an attorney or other representative of a party concerning the 
iltsyklllon ” 

CPL R 3 I 0 1 (d)l (iii) also provides in pertinent part that “further disclosure concerning the 
zxpccted testimony of an expert may be obtained only by court order upon a showing of special 
circ~.imstances and subject to restrictions as to scope and provisions concerning fees and expenses as 
the court m;iy deem appropriate ....” 

Defcndant Northrop has not deinonstrated it submitted a prior motion to this Court for 
disclosure pursuant to CPLR 3 101(d); instead, Northrop served a subpoena. Defendant Northrop has 
not demonstrated special circumstances, special need, or undue hardship in obtaining disclosure of 
maimals requested, or undue hardship in obtaining the materials by other means. Further, plaintiffs 
e x p d  sets ibilh that his opinions will be based on his review of all party and witness deposition 
transcripts, eyewitness statements, maintenance and repair records provided by defendants, his 
exaniinatioti of the subject elevator, his forty five years of experience in the elevator industry, as well 
ds current C odc requirements and defendants’ lack of maintenance, inspection or repair records. 
Plaintiffs expert has not set forth reliance upon any documents which Northrop claims it cannot 
obtain. Defendant Northrop has not demonstrated special circumstances or prejudice for plaintiffs 
failtire to respond to the subpoena, or that it even had a basis to serve a subpoena. Based upon the 
foregoing, i t  IS determined by this Court that defendant Northrop has failed to demonstrate a basis to 
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disniiss plai itiff s complaint pursuant to CPLR 3126, or to preclude plaintiffs expert’s testimony at 
the time of fria! 

Accordingly, that part of defendant’s motion (007) is denied. 

Defcndant Northrop also seeks a Frye hearing to contest the validity of Mr. Carrajat’s 
proFosed expert theories, asserting they are conclusory conjecture and unsupported by objective 
cvidence. A. Frey hearing will be held ‘:o determine the admissibility of scientific evidence “only 
where a party seeks to submit innovative “novel” scientific, medical or technical evidence. Expert 
testimony re garding “novel” scientific i:echniques, experiments or theories must satisfy the court that 
i t  has gained general acceptance in the field in which it belongs. General acceptance by the relevant 
coinniiinity does not mean that it must be unanimously endorsed (Lambadarious v Kobren, M.D., 
! 9 i Misc2d 86, 739 NYS2d 549 [2002]; see also, Frye v United States, 293 F 1013 [DC Cir 19231). 

Bastd upon this Court’s review of the expert disclosure provided by plaintiff, and based upon 
the moving defendant’s failure to set forth the novel scientific evidence to be produced by plaintiffs 
expert, or the failure to submit an affidavit from their expert to set forth what the novel scientific 
evidence at issue is, this Court determines defendant Northrop has not demonstrated entitlement to a 
Fryc hearin;:. Additionally, it is determined that the trial court would be the appropriate forum to 
make such m application (Lanzbadarious v Kobrerz, M.D., supra). 

Accordingly, motion (007) by defendant Nortluop for a dismissal of the complaint or to 
preclude p l ~  intiff is denied in its entirety. 

I n  motion (OOO), defendant Thyssen seeks an order pursuant to CPLR 3 126 granting default 
against plaintiff or precluding plaintiff from supporting his allegations based upon the testimony of 
Mr. Carraja., or an order deeming all issues raised by Mr. Carrajat as being resolved in the moving 
defendant’s favor. Although not set forth in the Notice of Motion, defendant Thyssen also seeks a 
Fryc: hcaring. Defendant Thyssen has merely submitted the affirmation of counsel for defendant 
Thyssen, adopts the arguments set forth by counsel for defendant Northrop in motion (007), and has 
not jubll1itt(:d an affidavit from defendant Thyssen or an or an expert affidavit in support of that part 
a f  the nioticln which seeks a Frye hearing. In that counsel for defendant Thyssen relies on the 
Lirgiiiiients c nd supporting papers subrritted with motion (007), and in that motion (007) was denied 
for the reasons set forth above, it is determined that defendant Thyssen’s application must fail as 
We1 

Accordingly, motion (009) by defendant Thyssen is denied in its entirety. 

Turiiing to motion (008), defendant Northrop seeks renewal of defendant’s previous motion 
f 004 1 w1ia-e i n  the moving defendant sought an order pursuant to CPLR 32 12 and CPLR 32 1 1 
igai iring defendant/third party plaintiff summary judgment dismissing plaintiffs complaint on the 
issue of liability. 111 motion (OIO) ,  dekndant Thyssen seeks an order granting summaryjudgment on 
the issue of liability as well. 
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The proponent of a summary judgment motion must make a prima facie showing of 
cntitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any material 
issuc‘s o f  fhcl fi-om the case. To grant summary judgment it must clearly appear that no material and 
rriable issue of fact is presented (Sillmm v Twentieth Century-Fox Film Corporation, 3 NY2d 395, 
105 NYS2d 498). The movant has the initial burden of proving entitlement to summary judgment 
(Wiiiegrarl 1 1  NYU Medical Center, 64 NY2d 85 1, 487 NYS2d 3 16). Failure to make such a 
showing reqiiires denial of the motion, regardless of the sufficiency of the opposing papers 
(Wisiegrad 11 NYU Medical Center, supra). Once such proof has been offered, the burden then 
shifts to the Dpposing party, who, in order to defeat the motion for summary judgment, must proffer 
cvidence in ;~dmissible form ... and must “show facts sufficient to require a trial of any issue of fact.” 
(CPI-R 321 2[b]; Ziickerrizarz City o f h e w  York, 49 NY2d 557, 427 NYS2d 595 ). The opposing 
party must present facts sufficient to require a trial of any issue of fact by producing evidentiary 
proof in adnitssible form (Joseph P. Dcry Realty Corp. v Aeroxoiz Prods., 148 AD2d 499, 538 
Y Y X d  833’1, and must assemble, lay bitre and reveal his proof in order to establish that the matters 
set forth in I- IS  pleadings are real and czpable of being established (Castro v Liberty Bus Co., 79 
AD2 d 10 14, 435 NY S2d 340). Summe.ry judgment shall only be granted when there are no issues of 
matcrial fact and the evidence requires the court to direct a judgment in favor of the movant as a 
tnattcr of law (Frierids ofAriiiiials v Amociated Fur Mfrs., 46 NY2d 1065, 416 NYS2d 790). 

It i s  ;ixioniatic that in a personal injury action, to prove a prima facie case of negligence, the 
plaititiff mu:;t establish the existence of’a duty on the defendant’s part to the plaintiff, the breach of 
the duty. and that the breach of the duty was a proximate cause of an injury to the plaintiff (Gordurz v 
Muchitick, I 8 0  AD2d 71 5, 579 NYS2tl 745 [ 19921). 

In support of the motion (008) for an order granting summary judgment, defendant Northrop 
has :;ubmlttcd, inter alia, a copy of the expert disclosure report submitted by plaintiffs expert, 
Patr,ck Carrajat (defendant Northrop exhibit E), as well as copies of the pleadings, bill of particulars, 
the order of October 2, 2006 (Doyle, J.  1; various discovery documents; affirmation of counsel for 
defendant; ii nsigiied, iitisworn copy of 1 he deposition transcript of Alan Lasser; an uncertified copy 
o f  a transcri 3t of a hearing of the Workers’ Compensation Board, State of New York; an unsigned, 
unsv om copy of the deposition transcr~pt of Raymond Sontag; unsigned, unsworn copy of the 
deposition transcript of Doniinick Guardino; unsigned, unsworn deposition transcript of Charles 
Salilm; a certified copy of an inspectiori certificate for elevator F-1 for 12/15/99; an unsigned, 
tinsworn copy of the deposition transcript of Douglas Bedell; an unsworn copy of the M E  of Brian 
Haitiline, M.D., and an uncertified copy of a purported agreement between Northrop and Dover 
Elek ator Company dated March 18, 1999, and maintenance records from Dover Elevator Company 
for the period of 21 1 7/99 through 2/9/00, and Thyssen Dover Elevator maintenance records for 
3 ~ 9 i O O  throLIgI1 7/27/00. 

Based upon review of defendant Northrop’s admissions, it is determined Nortlirop has not 
nret its burden of demonstrating entitlement to an order granting summary judgment as a matter of 
i‘tw on the i:;sUe of liability. None of the deposition transcripts are in admissible form, however, no 
party has objected to them so the Court may consider the same. Defendant Northrop has not 
subinitted an affidavit i n  support of the motion, and there has been no evidence submitted concerning 
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the liinctioning of the elevator at issue at the time of the accident, merely the affirmation of counsel 
ior clefendaiit. Nor has defendant submitted an expert affirmation in support of the motion on the 
issw of liability. A copy of the purponed contract between defendants has not been submitted. 

Although there is a certificate issued by the Town of Oyster Bay demonstrating that elevator 
1:-1 was inspected (Northrop exhibit M), there is no admissible evidence supporting the condition of 
[lie elevator involved in the incident in which plaintiff claims to have sustained injury on the date of 
the incident. This document is therefore not dispositive on the issue of liability standing alone. The 
inaintenance and repair records (Northrop exhibit L) do not indicate they are for the elevator at issue, 
however. this issue seems to be undisputed. The cover letter accompanying the records indicates the 
repair records w i l l  be provided upon the parties specific identification of the elevator involved. The 
reniunder of the submissions do not go to the issue of demonstrating there are no issues of fact as to 
liability. There are factual issues concerning compliance of the elevator with applicable Codes on the 
date of the accident, as well as the maintenance, repair and condition of the elevator, especially on 
the date o f t  ie incident. Defendant Northrop’s motion must fail as a matter of law as Northrop has 
not demonstrated prima facie entitlement to an order granting summary judgment. 

Accordingly, defendant Northrop’s motion (008) for an order granting summary judgment on 
the issue of liability is denied. 

T~iiiiiiig to motion (OlO), defendant Thyssen seeks an order pursuant to CPLR 3212 granting 
summary judgment against plaintiff and dismissing the complaint on the issue of liability, and 
disniissing c I1 cross claims asserted against the moving defendant. In support of the motion, 
defcndant Thyssen has submitted, inter alia, an attorney’s affirmation; a copy of the Order dated 
October 2, 2006 (Doyle,J.); an unsigneld, unsworn copy of the deposition transcript of Douglas 
BedAI; an unsigned, unsworn copy of the deposition transcript of Raymond Sonntag; a copy of the 
expert disclosure report submitted by plaintiffs expert, Patrick Carrajat (defendant Northrop exhibit 
E) ,  as well as copies of the pleadings, till of particulars, and various discovery documents; unsigned, 
mswoiii copy of the degositioii transcript of Dominick Guardino; unsigned, unsworn copy of the 
Jeposition t -anscript of Alan Lasser; arid the notarized affidavit of Patrick McPartland, P.E., which 
does not set forth the truth of the contents. 

The affidavit of defendant’s expert, Patrick McPartland, P.E., sets forth that his affidavit is 
based upon plaintiffs failure to establish notice of a defective condition with the subject elevator 
which he describes as elevator F-1 undzr identification number 7478. He states the elevator was 
installed in the 1980’s, was manufactured by Rotary Lift, and has been in continuous use at the 
G1-u nman fiicility since the facility was opened. Defendant’s expert opines that Dover performed a 
sufficient number of maintenance hours on the freight elevator as required by industry standards, but 
cioes not s1a.e for what time period, or low often those inspections were done. He states the freight 
elevator was equipped with a bell that would emit sound to warn of the gate closing, and the code 
does not require the alami or warning bell to sound when the push button in the car is operated. No 
maintenancc can be performed on the bell as it is a self-contained part. He then states that Rule 
1 12 d of the applicable code requires the warning bell to start to sound at least five seconds prior to 
the rime the car door or gate starts to close and shall continue until the hoistway door is substantially 
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closcci. Dcfendant’s expert further states the Town of Oyster Bay inspection reports from December 
! 990 and J u  le 2000 established that the freight elevator’s alarm bell was fully compliant with the 
regulation from 1999 to one month prior to the incident. Defendant’s expert continues to set forth at 
paragraph 8 of his report that there are 110 complaints, records, testimony or evidence that he has 
rcvicwed ev idencitig complaints with the alarm system following the June 16, 2000 inspection and 
the subsequent certification July 20,2000. The accident occurred July 28,2000. McPartland 
liu-tlier state:; that for a two and one half year period prior to the incident, there were no complaints 
iuadc couceining the alarm bell or any repairs to the car gate, or safety edge required for the “A” line 
cloot s. 

Based upon tlie fact that defendant has not submitted any admissible evidence concerning the 
condition of the elevator on the date of the accident, it is determined defendant has not demonstrated 
prin ia fx i e  mtitlemeiit to an order graiiting summary judgment. 

Add, tionally, plaintiff, who is proceeding pro se as his previous counsel was relieved, has 
opposed the motions for summary judgment and submitted his own affidavits. He has pointed out in 
his opposition affidavits that there was inconsistent testimony about the warning bell by Saliba 
(Saliba EB’I p. 35) who stated the alarrn would sound off one half minute to a minute before the 
elevator docr closed. Ray Sonntag testified (Sonntag EBT p. 42,43,54) that all the freight elevators 
in Grummaii would sound a bell to let ihe operator know you did not close the door, and the bell 
would sound until the door closed; he also testified the bell would ring for ten minutes prior to the 
door- closink, (p.53). This Court noted that Mr. Sonntag also testified he never heard the bell on the 
elevator ringing and then witness the door close (defendant Northrop exhibit H, p.30), and he did not 
think there were lights on the elevator on July 28, 2000 (p.32). Plaintiff also argues that the 
tcstiinony o r Louis Lasser (Northrop E rhibit I, p. 24), Alan Lasser and Don Guardino (Northrop 
Exhibit J. 17.65) set forth that none of them heard any bells at the time of the accident. 

The Do\ er repair sheet dated 6/22/99, submitted with plaintiffs opposition, indicates the 
r c p a ~ r  person found the elevator stuck with the door open, repairs were made to the car (front) gate to 
coi-rcct the trouble as the doors were not closing. The report further indicates the repair person 
“foiind thc door open rear button not working. Replaced the Peele button with an Edwards 
pLishbutton. Monitored operation. Found operation proper and elevator in service.” Consequently, 
this repair s iect would rebut defendant’s expert’s unsworn, but notarized report concerning his 
statement that for a two and one half year period prior to the incident, there were no complaints made 
conccrning :he a l am bell or any repairs to the car gate, or safety edge required for the “A” line 
doors, and would go to the issue of notice. Although defendant’s expert sets forth the inspection 
reports from the Town of Oyster Bay demonstrate the freight eIevator was in proper working order at 
the ime of1he incident, there is no opinion set forth concerning how this was ascertained as there is 
no inention by defendants or their expert concerning the condition and operation of the elevator at 
tlie !imc of {he accident. 

Based upon the foregoing, although the burden did not shift to plaintiff, it is determined 
plaintiff has also raised triable issues of fact which preclude an order granting summary judgment. 
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Accordingly, motion (01 0) is denied due to the existence of factual issues which preclude 
deli. ndant ' s motion for suiiiniary j udgmen t .  -7 

,' 

FINAL DlSPOSlTlON X NON- 
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