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Attorneys for Defendants 
2 18 Griffing Avenue 
Riverhead, NY 1 1901 

Defendants. : 
X 

Upon the following papers nuinbered I to 45 read on this motion for summary iudnment : Notice of Motion/ 
( kder to Show Il’ause and supporting papers - 1 - 13 ; Notice of Cross Motion and supporting papers ; Answering 
Affidavits and suppoi-ting papers 14 - 43 ., Replying Affidavits and supporting papers 44 - 45 ; Other ; (d 
z t h 3 - h - p -  ) it is, 

ORDERED that the motion by defendants for summary judgment dismissing the complaint is 
grant:d. 

This action was commenced to recover damages, both personal and derivative, for injuries 
allegedly sus .ained by plaintiff Miguel Kearly in a motor vehicle accident that occurred at the intersection 
of Rcute 1 1 1 and Peach Street in the Town of Islip on June 3, 2004. The bill of particulars alleges that 
plaint iff suffcrcd various injuries as a result of the collision, including a herniated disc at level C5-C6; 
bulgi ig discs at level C4-C5, C6-C7, and TI 1-Ll; cervical and lumbar radiculopathy; cervical and lumbar 
my ofiscial derangement; and tendonitis in the right hip. It further alleges, among other things, that 
plain1 iff was treated at the emergency department of Southside Hospital immediately after the accident, 
and that he w a ~  confined to home for four days of due to his injuries. 

Defendants now move for summary judgment dismissing the complaint on the ground that 
plaintiff is precluded by Insurance Law $ 5  104 from recovering for non-economic loss, as he did not 
sustain a “serious injury” within the meaning of Insurance law 55 102 (d). Defendants’ submissions in 
ruppcrt of the motion include copies of r.he pleadings; a transcript of plaintiffs deposition testimony; and 
sworii medical reports prepared by Dr. FLichard Pearl and Dr. Joseph Stubel. At defendants’ request, Dr. 
Pcarl. a neurologist, and Dr. Stubel, an orthopedist, examined plaintiff in June 2006, and reviewed various 
medic*al reports related to his alleged injuries. 
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Plaintiffs oppose the motion, arguing that the proof submitted by defendants fails to establish 
prime facie that plaintiff did not suffer iIn injury within the “permanent consequential’’ category or the 
“significant I imitation of use” category. Alternatively, plaintiffs assert that medical evidence presented in 
opposition raises triable issues of fact as to whether plaintiff sustained spinal injuries within the scope of 
sitch categories. Plaintiffs’ medical evidence includes sworn reports from his treating orthopedist, Dr. 
I-Iars had Bhatt, and his treating physiatrist, Dr. Sima Anand; sworn magnetic resonance imaging (MRI) 
rcpoits, dated July 2, 2004, concerning his cervical and lumbar regions; and various unsworn medical 
records. Tht Court notes that the unsworn office records from Dr. Bhatt and Caroline Hernandez, D.C. 
were not considered in the determination of this motion (see, Grasso v Aizgerami, 79 NY2d 813, 580 
NYS2d 178 119911; Legendre vsiqiizg Bao, 29 AD3d 645, 816 NYS2d 495 [2d Dept 20061; Hernandez 
11 Tairh, 19 P D3d 368, 796 NYS2d 169 [2d Dept 20051). 

1nsur;ince Law 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
disml=mbei-nietit; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, member, function or system; perinanent consequential limitation of use of a body organ or 
member; sigiiiticanr limitation of use o f a  body function or system; or a medically determined injury or 
1 mpairnient CI f a non-permanent nature which prevents the injured person from performing substantially 
all of‘ the material acts which constitute such person’s usual and customary daily activities for not less 
than ninety days during the one hundred eighty days immediately following the occurrence of the injury 
o r i nipairme1 it ” 

A def’endant seeking summary judgment on the ground that a plaintiffs negligence claim is barred 
iindei- the No-Fault Insurance Law bears the initial burden of establishing a prima facie case that the 
plarnLiffdid riot sustain a “serious injury” (see, Toure v Avis RentA Car S’s., 98 NY2d 345, 746 NYS2d 
865 [2002]; (;addy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). When a defendant seeking summary 
judgment based on the lack of serious irljury relies on the findings of the defendant’s own witnesses, 
“those findings must be in admissible fclrm, i.e., affidavits and affirmations, and not unsworn reports” to 
demonstrate cntitlement to judgment as a matter of law (Pagum v Kingsbury, 182 AD2d 268,270, 587 
NYS2d 693 [2d Dept 19921). A defendant also may establish entitlement to summary judgment using the 
plainliff s deposition testimony and medical reports and records prepared by the plaintiffs own 
physicians (.sl:c~, Frugule v Geiger, 288 AD2d 431, 733 NYS2d 901 [2d Dept 20011; Torres v Micheletti, 
208 AD2d 5 19. 6 I6 NYS2d 1006 [2d Dept 19941; Craft v Brantuk, 195 AD2d 438,600 NYS2d 251 [2d 
I)ept 19931; 13ugano v Kingsbury, supra). Once a defendant meets this burden, the plaintiff must present 
proof in admissible form which creates a material issue of fact or demonstrate an acceptable excuse for 
failing to meet the requirement of tender in admissible form (Caddy v Eyler, supra; Pagaito v Kingsbury, 
~ u p r o ;  S C P ,  Grasso v Angerami, supra; see generally, Zuckermarz v City of New York, 49 NY2d 557,427 
NYS:!d 595 [1980]). 

As nicntioned above, defendants’ motion for summary judgment is based on plaintiffs deposition 
tcstimony, which was taken on March 28, 2006, and medical reports prepared by their experts. Plaintiff 
testified that he was employed by Suffolk Transportation Company as a bus driver, and that he missed 
three days of work due to the injuries he suffered in the accident. He testified that he sought medical 
treatment from Liberty Orthopedics the (day after the accident, and that he was referred to this orthopedic 
group by his attorney. Plaintiff testified that he was examined by physicians at Liberty Orthopedics, and 
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that he received physical therapy treatments at the same office during the period from June 2004 to 
Febriiary 2005. He also testified that he was referred by his treating physicians to other medical providers 
for MRI scaris and EMG/NV studies. When questioned about his present condition, plaintiff testified that 
he continues to experience intermittent back and neck pain, and that he is no longer able to play soccer, 
lift heavy boxes or do push-ups as a result of his injuries. He also testified that his physicians did not 
advise him to limit his activities. 

Dr. Pearl’s report states, in relevant part, that plaintiff exhibited normal range of motion in his 
cervical and lumbar region, and that the straight leg raise test was negative. It states that plaintiffs gait 
was normal, and that he could walk well on both his heels and toes. It further states that plaintiffs muscle 
strength and tone were normal, that his deep tendon reflexes were normal, and that his sensation was 
intact. Dr. P x r l  concludes that plaintiff suffered cervical and lumbosacral sprains due to the accident, 
and that the cxarnination revealed no objective evidence of neurological injury or disability. 

Dr. Stubel’s report states that plaintiff presented with complaints of neck and back pain. It states, 
in  relevant part, that plaintiff exhibited normal range of motion in the cervical and lumbar regions, with 
no e\ idence of muscle spasm or tenderness on palpation. It states that palpation of the cervical nerve 
roots did not evoke any radicular signs. The report also states that plaintiff had normal and symmetrical 
rcflexcs, nornial muscle strength, and normal sensation in his extremities. Dr. Stubel concludes that 
1’laiiitiff‘suff~:red neck and back sprains due to the accident. He further states in the report that plaintiff 
tlemonstratecl no objective signs of disability, that there is no need for orthopedic treatment or physical 
therany, and that plaintiff is able to perform his usual work and the usual activities of daily living. 

The medical evidence presented by defendants establishes prima facie that plaintiff did not suffer 
;I serious injury as a result of the accident (see, Hasrzer v Budtzik, 35 AD3d 366, 826 NYS2d 387 [2d 
I3ept 20061; Kearse v New York City Tu: Autli., 16 AD3d 45,789 NYS2d 281 [2d Dept 20061; Meely v 4 
C’s Truck Rtmtirig Co., 16 AD3d 26, 789 NYS2d 277 [2d Dept 20051; Abrahamson v Premier Car 
Retitill of Smit/ztowti, 261 AD2d 562, 691 NYS2d 83 [2d Dept 19991). The Court notes that a defendant 
\vho submits admissible proof that a plaintiff has full range of motion and suffers no disabilities as a result 
of tht. subjeci accident establishes a prima facie case that the plaintiff did not sustain a serious injury, 
despite the er.istencl: of an MRI report showing a herniated or bulging disc (see, Kearse v New York City 
Tr. Autli.. s i i p a ;  Meely v 4 G’s Truck APeizting Co., supra; Diaz v Turner, 306 AD2d 241, 761 NYS2d 
93 [2d Dept ;!003]). The burden, therefore, shifted to plaintiff to raise a triable issue of fact (see, Caddy v 
Eylev, siiprct). 

A plaintiff claiming injury within the “limitation of use” categories must substantiate his or her 
complaints of pain with objective medical evidence showing the extent or degree of the limitations of 
niovement and their duration (see, LaruJra v Yui Ming Lau, 32 AD3d 996, 82 1 NYS2d 642 [2d Dept 
20061; Cerisier s Thibiu, 29 AD3d 507, 815 NYS2d 140 [2d Dept 20061; Meyers v Bobower Yeshiva 
Bnei Zion, 20 AD3d 456, 797 NYS2d 773 [2d Dept 2005l). He or she must present medical proof 
contemporaneous with the accident showing the initial restrictions in movement or an explanation for its 
omission (.see. Bell s Rameau, 29 AD3d 839, 814 NYS2d 534 [2d Dept 20061; Suk Ching Yeung v 
Unjas, 18 AD3d 863,796 NYS2d 661 [;!d Dept 20051; Ifuch v Neiman, 306 AD2d 380,760 NYS2d 866 
[3d Dept 200 31).  as well as objective medical findings of limitations that are based on a recent 
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cxarriination of plaintiff (see, Luruffu v Yui Ming Lau, supra; Murray v Hurtford, 23 AD3d 629, 804 
NYS2d 416 /2d Dept 20051, lv denied 6 NY3d 713,816 NYS2d 748 1120061; Butistu v Olivo, 17 AD3d 
494, 795 NYS2d 54 [2d Dept 20051; Kmrderer v Peiztu, 261 AD2d 365,689 NYS2d 190 [2d Dept 19991). 
Moreover, a plaintiff claiming serious iinjury who ceases treatment after the accident must offer a 
rcasclnable explanalioti for having done so (Pommells v Perez, 4 NY3d 566, 574, 797 NYS2d 380 [2005]; 
.\CY, Joseph v Layize, 24 AD3d 5 16, 808 NYS2d 253 [2d Dept 20051; Ali v Vasquez, 19 AD3d 520,797 
YYS2d 528 12d Dept 20051; Batistu v Olivo, supra). 

Here, a review of the various sworn medical reports offered in opposition to the motion indicates 
that plaintiff was examined by his treating orthopedist, Dr. Bhatt, on six occasions during the period from 
.June 4, 2004 to January 27, 2005. These reports also show that plaintiff was examined in July 2004 by 
L h .  Sima An;ind, a physiatrist, and in August 2004 by Dr. LUZ Del Carmen Cespedes, an internist. Dr. 
,4nand and D r. Cespedes apparently are employed or affiliated with Liberty Orthopedics. Also submitted 
by plaintiff is a sworn medical report prepared by Dr. Bhatt dated January 25, 2007, which provides a 
brief“summary of [plaintiffs] care in this office per review of the records,” and details the findings of an 
examination conducted by Dr. Bhatt on December 14, 2006. The Court notes that Dr. Bhatt’s January 
2007 report states that plaintiffs examination on June 4 was conducted by Dr. Cespedes. 

Most of the reports prepared by Dr. Bhatt include range of motion measurements for plaintiffs 
cervical and unbar regions. Dr. Bhatt’s report regarding the June 29, 2004 examination of plaintiff 
state:. among other things, that range of‘ motion testing of the cervical spine showed 55 degrees of 
Ilexion, 50 degrees of extension, 35 degrees of lateral extension, 70 degrees of right rotation and 60 
ciegrces of le ”t rotation. It states that testing of plaintiffs lumbar region revealed 40 degrees of flexion, 
20 degrees of extension, 20 degrees of lateral flexion, and 20 degrees of rotation. Further, it indicates the 
resulis of othsr clinical tests, and sets forth a diagnosis of cervical and lumbar radiculopathy, cervical and 
lunibir musc le spasms, sciatica, and lumbar disc disease. The report concludes that plaintiff has a 
“moderate and partial disability,” and recommends additional testing, physical therapy and chiropractic 
treatrients. A medical report prepared by Dr. Bhatt following an examination on August 19, 2004 
indicates that ranze of motion testing of plaintiffs cervical and lumbar regions showed mild to moderate 
restrictions, with the greatest limitations measured in cervical rotation (50 degrees) and lumbar flexion 
(35 dzgrees). 

The next examination by Dr. Bhatt apparently occurred on January 27, 2005. The report prepared 
by Dr. Bhatt regarding such examination states, in part, that plaintiff exhibited 40 degrees of flexion, 30 
degrees of extension, 20 degrees of lateral flexion, and 50 degrees of rotation in his cervical spine. It 
states that plaintiff exhibited 45 degrees of flexion, 15 degrees of extension, 10 degrees of lateral flexion, 
I S  degrees of’ right rotation and 20 degrees of left rotation in his lumbar spine. The report sets forth a 
diagnosis of cxrvical and lumbar muscle spasm, cervical radiculopathy, and sciatica, and concludes that 
plaintiff is totally disabled. Finally, Dr. Bhatt’s medical report prepared in January 2007 states, in part, 
that plaintiff demonstrated 20 degrees of flexion, 45 degrees of extension, 30 degrees of right lateral 
flexic’ii, 25 degrees left lateral flexion, 50 degrees of right rotation and 45 degrees of left rotation in his 
cervical spinet. It further states that testing of plaintiffs lumbar regions revealed 45 degrees of flexion, 
20 degrees ot’extension, 10 degrees of rlght lateral flexion, 20 degrees of left lateral flexion, 10 degrees of 
right rotation and 15 degrees of left rotaition. The report concludes that plaintiff suffers from cervical and 
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funibar radiculopathy, a herniated disc at C5-C6, bulging discs at T12-L1, C4-C5 and C6-C7, and muscle 
spasms; that such injuries were the direct result of the June 3,2004 motor vehicle accident; and that 
plairltiff is n-ioderately disabled due to these injuries. 

Here, plaintiff failed to provide a reasonable explanation for the cessation of medical treatment for 
his alleged injuries approximately eighr. months after the subject accident (see, Pommells v Perez, supra; 
Plzih’ips v Zilinsky, 
,4D3d , 82 1 NYS2d 724 [2d Dept 20071; D’Alba v Yong-Ae C h i ,  33 AD3d 650,823 NYS2d 423 [2d 
Dcpl 20061; Byciittlze v Kombos, 29 AD3d 845, 8 15 NYS2d 693 [2d Dept 20061). Plaintiff avers in an 
affidavit that lie stopped seeking medical care for his injuries shortly after No Fault benefits were 
terminated, and that he does not have any health insurance coverage. However, there is no evidence 
cubsiantiating his allegations that the insurance carrier “unilaterally terminated my no fault benefits 
arising out of the accident effective November 9, 2004,” and that he could not afford to pay for any 
addiiional medical treatment (see, Mohamed v Svfrain, 19 AD3d 561, 797 NYS2d 532 [2d Dept 20051; 
ilreugebaiiev v Gill, 19 AD3d 567, 797 NYS2d 541 [2d Dept 20051; Villalta v Scheclzter, 273 AD2d 299, 
710 VYS2d 87 [2d Dept 20001). 

AD3d -, 2007 WL 1147395 [2d Dept, April 17, 20071; Osgood v Martes, - 

Furtl-er, contrary to the assertions by plaintiffs counsel, the medical reports prepared by Dr. Bhatt 
are iiisufficicnt to raise a triable issue as to whether plaintiff suffered injury within the significant 
Iiinitatioii of ~ ise  category. Significantly, while range of motion testing performed during the period from 
J~ine  29, 2004 through January 27, 2005 indicates that plaintiff was experiencing various limitations in 
cervical and lumbar joint function, Dr. Bhatt fails to provide an explanation in his January 2007 report for 
the nearly two-year gap from the cessation of medical care eight months after the accident to the re- 
examination conducted after the inotiori for summary judgment was made approximately nine months 
after the acc dent (see, Pommells v Perez, supra; Barzey v Clarke, 27 AD3d 600, 815 NYS2d 106 [2d 
Dept 20061: Barnes v Cisrzeros, 15 AD3d 514, 790 NYS2d 513 [2d Dept ZOOS]; Sibrizzi v Davis, 7 AD3d 
69 1, 776 N\i S2d 843 [2d Dept 20041). He also fails to discuss in his reports the nature of the medical 
treat nent plaintiff received for his spinal injuries (see, Hastier v Budnik, supra; Nixon v Muntaz, 1 
AD3d 329,766 NYS2d 593 [2d Dept 20031; Smith v Askew, 264 AD2d 834,695 NYS2d 405 [2d Dept 
I C,W]), or to explain the finding in January 2005 that plaintiff, who missed only three days of work 
iiiimizdiately after the accident, was totally disabled (see, Sibrizzi v Davis, supra). Dr. Bhatt’s 
conclusions regarding causation, duration and significance of plaintiffs injuries, therefore, are rejected as 
spcculative i nd tailored to meet the statutory requirements (see, Zinger v Zylberberg, 35 AD3d 85 1, 828 
NYS2d 128 [2d Dept 20061; Hasizer vBudnik, supra; Bennett v Genas, 27 AD3d 601, 813 NYS2d 446 
[ 3d Ikpt  20061; Vaughaiz v B a a ,  305.4D3d 10 1, 758 NYS2d 648 [ 1 st Dept 20031; Medina v Zalmen 
Reis & Assolr.s., 239 AD2d 394, 658 NYS2d 36 [2d Dept 19971). 

Accordingly, summary judgment dismissing the complaint based on plaintiff Kearley’s failure to 
meet the serious injury tlireshold is granted. 
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