
Munoz v Trump Org. L.L.C.
2007 NY Slip Op 31315(U)

May 17, 2007
Supreme Court, New York County

Docket Number: 0118546/2006
Judge: Carol R. Edmead

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



I .,- 

.. 
1 cn 
Y 

w 
K 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

4 
PRESENT: WN. CAROL EDMEAD 

Justice 
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P A R T ~  

MOTION SEQ. NO.  -. oa/  
MOTION CAL. NO. 

The following papers, nuinbered 1 to were read 011 this rnotion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .__ 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: u Yes L1 No 
Upon the foregoing papers, it is ordered that this motion 

In accordance with thc accompanying Memorandum Decision,'it is hereby 

ORDERED that the motion by Defcndants for an order pursuant to CPLR 3212 dismissing the Trump 
3rganization LLC, Trump Plaza LLC, and Cnpelli Enterprises, Inc. is granted; and it is further 

OKDERED that the cross-motion by Plaintiff for an order adding the Trump Corporation, Donald J .  Trump, 
md Ncw Roc Parcell 1A LLC as defendants is denied as to the Trump Corporation and Donald 1. Trump, and is 
:ranted ils to New Roc Parcell I A LLC; and it is furlher 

t '  
ORDERED that Plaintiff shall serve and fde, pursuant to the CPLR, an Amended Complaint to replace thc 

lame of h e  defcndmts Trump Organization LLC, Trump Plaza LLC, and Capelli Enterprises, Inc. with New Roc 
'arccll 1A LLC; and it is further 

ORDERED that the motion by Defendants for nn order pursuant to CPLR 5 10 to change the vcnue of thc 
:rial from New York County to Westchester County, New York is granted; and it is further 

ORDERED that the cross-motion by PlaintifT for an order retainuig venue in New York Counly is denied; 
md it is further 

ORDERED that plnintiflshall scrve a copy of this order with notice of entry upon all parties within 20 days 
)f entry. 

This constitutes the decision and order of the court. 

Dated: ,m&& 
B(ON. CAROL EDMEAD 'J.'. 

Check one: E1 FINAL DISPOSITION 6 O N - F I N A L  DISPOSITION 

Check if appropriate: 17 DO NOT POST 
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I ,. MEMORANDUM DECISION 
r.,h 

i ,&., 

.Jose Mmoz (thc LLPl:iidrf ’) commenccd his  action againsl Ihc Trump Organizatibb 

LLC1, Tr-iiiiip Plaza I ,Lc‘, (togctlier, the “‘l’rur-np Enlitjcs”), Capelli Entcrpriscs, Inc. (“Cappelli”), 

and George A ,  FiiIIcr Coiislruction Managerncnt, Inc. (“Fuller”) (togcther, the "Defendants") for 

negligence and violation o lNcw York State Labor Law $ 5  200, 240(1), and 241(6) as wcll as 

applicable provisions of thc New York Stalc Building Code and Industrial Codc Kulc 23 of the 

Slatc o f  New York.  

Ikibl-e 11ic C‘ourt is I)cfknclants’ motion for iin order (.I ) pursuant to C1’1,K 3212 

dismissing h c  instant action against thc Trunip Entities and Capelli as improper parties to this 

action and (2) pi~*suanl to C?PLl< 5 I O  chiingirig vcniie from New York C’ounty to Wcstchrstcr 

c‘oun t y . 

Also bclbrc the C.’ourl is Plaintiff’s cross-motion for an order (1) pcrmitting Plaintifl‘to 

an~end his Smiriicxis arid Verilicd Coniplaint to cor-rcct the designation of ccrtairi dcfcridants 10 

Ihis aclion and (2) retaining vcnuc in New York County based upon thc residence of certain 
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ITA C T  I J A I , U A C IC C l i  0 I I N I )  

According to llic Vcrilicd C.’oiiipl;riiil, the instiitit iiinttci- is ;in action to I’UUOVC‘I~ 1i)r 

personal i i i j~ir ic-s  duc IO ;111 iillcgcd coiistruction acciclcnt oii Sep~cmhcr 20, 2000 at  I75 Hiigwiiot 

S t r c~ t ,  Nc\\> I < o c h c ~ l l c ~ .  NCW Y o r k .  

I L ’ f Oi I (  I‘r i i  I 1.v ’ ‘( ) I  I I O  i I I i c  I i r ,s 

I3;i sccl 01 1 Ihc ;i I‘lidav i I (-) 1‘ ! h i L ;  ;i ‘l‘al sni k ,  13 rcc1or c) I‘ l’ropci-I y Adm i nist I - ~ I  lion and t lie 

Assi s lari (.i I 1 cr;i I C‘ounscl h r  ’ I ’lie ’ I ‘r um p Organi ZCI t i on, L)c f ‘tt rid an t s con 1 end 1 ha 1 t Ile ’ 1 ’r-iimp 

Ijntitios arc not proper par-tics 10 lhc instant matter. Thc Trump Entities did riot own, control, 

ttianagc, or niniiitnin the land, building, or construction pro-jcct at the worksite where Plaintifl’s 

accident allegcdly occurrcd. Further, thc Trump Entitics had ncithcr a physical presence at the 

worksilc iior ;i supervisory or contractual nexus to lhc worksite. The only tangential connection 

bctwcen 3 1’rLimp etitily and thc subject property is a licensing agreement (tlic “Licensing 

Agrcenient”) wlicreby Donald .1. Triiinp (“Mr. ‘Irimp’’) personally agrccd to liceiisc thc mark, 

“Trump Plaza,” to thc owners of thc subject property for use as a name of the complex. 

Ilefcndants hrthcr cotitend that, bascd on thc plain language 01 the 1,iceiising Agreement, Mr. 

‘ I ’ run ip  did not acquire any ownership or control over any parcel 01‘ land, any building, or any 

coiislruclion relating to the subject pmiiiscs. Morcovcr, the 1,iceiising Agreement did not 

delcgatc any rcspoiisibility to Mr. Trump or thc Triimp Enlities concerning the construction, 

nianagement, or maintcnance of the subjcct premises. Accordingly, the ‘I’runip Entitics arc 

Icgal 1 y bl anicless, rcndcring them impro pcr part i cs. 

Based ion the affidavit of Louis K. Cappelli, Chairman and Chicf Exccutive Officer ol‘ 
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il 
C‘appclli Cnlcrpriscs. 11ic.~ r)clkndnnts alsc-) contcncl that I‘q~pclli  is not ii propcr pnrty. Altho~lgll 

~.’appelli is thc parent c o n i p n y  of I:ullt.r, thc coiistructioii iiinnagc.~. 1i)r the coiisli-irction pnijcci, 

C‘appclli is i\ scpar:ite aiid distinct corpor3tioii h i t  W:IS iiol iiivolvecl wit11 thc. ~-nai~:iyciii~iit 01- 

pcri-oi.maiicc ot’ilic coiIstruction pt’o.jclct. l ~ ~ ~ r ~ l ~ c ~ ~ ~ i i o ~ ~ c ~  (’;ippclli is iioi ;I p x t y  to a i i v  cwiitrnc*ts (.v 

;i g ~ i ~ ~ i  iic I i t  s c( ) iic cni i I i L: t I1 L, s 11 I! j cu pi-c~ii  I i SLY. li ;I I 11 LT. I .’ I I 1 1 CI- 11 i I-cd ;I 1 1 5 ii hc o i i t  ixc t ( ) 1’s ; I  ncl 

iii;iint;iincd a1 I i~ccoi~cls. con~i-acts. +,i.~~ciiiLvts. and  cc.,rrcsi~oiidc.Ilcc. i -cpidi i ip> the 1iiai;igciiiciit 01’ 

lhc ct-)nstrwtiun project. Siricc C‘appelli hat1 IIC) coiincction with the subject prciniscs it  is Icgdly 

t>Iamcless, rcndci-ing i l  nn improper p i - ~ y .  

Liis t 1 y , M c  nd an t s con t cn d that the i 1 1  s t an t 111 at t c r should be trans fcrrcd lo W c s tchcs t cr 

Couiity becausc lhc improper designation ol‘the ‘I’runip Eiititics as  defendants senus as Ihc only 

basis for v w u e  to bc Ibund in New York C.‘ounly. Further, Plaintifi’ rcsidcs in  Westchcster 

County and Fullcr maintains its principal placc of busitiess in same. 

Pkrii7tiff’’s . .  C.’ross-Miilion 

Pliiiiitiff contends that an ordcr amending Ihe Sunimoiis and Verified Chmplaint is 

warrantcd to reflect thc correct dcsignatioii of certain defciidants who were simply misnamed. It 

is Plaintill’s contention that section 3(a) of the Licensing Agreement cstahlishes that New Roc 

Parcel1 I A L1,C‘ (“Ncw I<oc”) agreed to cntcr into a “Managemcrit Agrccmcnt” with non-party 

“the Trump Cot‘pori~ti<>i~” i i i  which thc latter agrced to bc thc matiagcmcnt company for the 

projcct. Furlhct‘, scctioris ?(b) and (c) of the 1,iccnsiiig Agrecmcnt provide that New Roc 

riiairitairi operating standards that arc consistent with those followcd by Mr. ‘I’rump’s “Signature 

I’roperties” arid that thc failure to do so may result in Mr. l’rump either curing the breach or 

terminating the 1 kensing Agrcernent at his discretion. Scctiori 3(d) provides that Mr. Trump 
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s h l l  Iiavc iicccss lo tlic property upol-1 Iwcrily-four (24) 1ioi11.s noticc. I’laintif‘t‘also riiaitiliiins that 

scution 3(c)  ol’111c 1,iccnsing Agcwicnt  cstublishcs thai thc plans and  spccilicitiotis ofihc 

tiiiil~liiig miis1 hc iipprowd hy Mr .  l ’ r u m p  arid that hc. rcquircd that “my cl-ir-lngc ~:)~~prod11cts or 

tii;i[cri:ils I I I I I S (  hc cqunl iii cliiality and appcrinrncc to hose li,iind at the ‘Siyia~iirc I’ropertic.;’ 01- 

a1 ‘ l ’ t ~ i i i p  ‘l’owct ;it ( ‘ i t )  Vcl\tei..” 

. A c . c o r - d i ~ ~ ~ ! l ~ ~ .  ~ l i c  1 .iccnsiiip7 Agtucmcllt doiiionslt~a~cs 11i;it “llic Ti- i i t i ip  C’orl~(:)i-alioi~’~ aticl 

M-.  1 r i i i n p  AI-C pt’(:)pcr partics to h i s  action atid that 11ie Su11111ior1.c; and Verificd C‘omplnint shoulci 

bc amcndccl to suhstilute tlicm for the ‘I’runlp Entitics as dcfendanls hcrein. 

I~urtlicr, l’laintiff is not opposed to Ihc dismissal ofthe claim against C‘appclli as such 

claim slioulcl h v c  been propcrly brought against Ncw Roc. Thcrelorc, Plaintiflrequests that 

New Roc be substituted for Cnppelli as a del‘endant licrein. 

On the issue of venue, Plaintiff maintains thal Ncw York County is the proper place for 

this action to be adjudicated bascd on the hc t  that the Trmnp Corporation and Mr. Trump arc 

both localcd at 725 Fifth Avciiuc, New York, New York. Furthcr, Defendants motion to change 

venue should also be denied because Defendants failcd lo comply with CPLR 5 I 1 (b), which 

requires tlial a motion to change the plricc of a trial on the grounds of impropcr venuc be made 

williiii lil’tcen ( 1  5 )  days aftcr service ol‘lhc demand to changc ve~iue. ‘I’hc demnnd lo change 

vciiiic is datctl Fcbl-uary 6, 2007, but lhc motion to changc venuc is dated March 23, 2007. 

I3ISCIISSION 

I. Surnmarv Judgmcn t 

As a gencral rule, t o  obtain summary judgment, the Inovait must establish its cause of 

action or defctise sufiicicntly to warrant the court as a matter of law i n  directing judgment in its 
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,a 
11. Substitution 01‘ Ikli-ncimts 

Altlioligli not sprcil?cally cited by l’liiiiitill .  iri his cro.t;s-iiic)ti(m. it ;rppears that tlic rclic~j’ 

hc rcylic’sts rcsls 011 tlic distinction hetween ;in ordcr pci-mitting !’laiiitilY to ninrncl t h u  pleadings 

so ;IS to cliiiiigc thr dcsigiiation ol’esisting dcl’cndirnt.c; (( ‘PLl i  3051 c ] )  m c t  a i 1  orc1c.r pchriiiittiiig 

1 ) l ~ i i i i t i ~ l ’ t o  d t l  a IIL‘W dcfciicl;int to thc pcidiiig action ((’I’LR 3 0 5 1 i i I ;  100.~ 1. 

( .’I’l  li :05(c.) aulliori/cs tlic court3 in its discrL*tioii. to  ‘-allow ai iy  S L I I I I ~ I I ~ I I S  01- p ~ ~ o o l ~ o l ~  

s ~ i ~ ~ ~ i i i o i i s  to t>c mciiclcd, il‘a sutistantid right ol‘a pat1y against wlioiii the siiiiinicms issued is not 

prcjudiccci” (C.’!’LIi 3051~)).  Accordingly, whcre thc suiiiiiiotis atid complaint have bcen servcd 

undcr ;i iiiisticmicr upon the party which the plaintiff intcrided as the defendant, an anicncinient 

will he pcrmittcd if the court has acquired jurisdiction over the intendcd but niisnamed dcfendant 

provided that: ( 1) the intcndcd bul misnamed defendant was fairly apprised that lie was the party 

the action was intended to affect, and (2) the intended but misnamed dcfendant would not be 

prejudiced ( x c  Nuticmi/  Kcf i i t id  rind iJ/ility ,S‘crvims, Inc. v. P11mznrc.r. Rc?id/y C.’orp., 22 AD3d 

430, 430, 803 NYS2d 63, 64 [ 1 ’‘ Dcpt 20051; Pink v.  Rc2gcrit Intcrn Hotels, Lid, 234 AD2d 39, 

41, OS0 NYS2d 216, 218 [I”Dcpt 19961; Ohcr v . R y  Town Hilfon, 159 AD2d 16, 21, 557 

NYS2d 937, 939 12ti l k p t  1 9901; C:I’I,R 3051~1). Howevcr, thc amendment ol‘a summons and 

coniplaint pursuant to C:PI,R 30S(c) should be allowed only in ordcr to correct the kmiinology 

by whicli a plaiiitilYhavc dcscr ibd a11 cxisting defendant; such an amendment may not scrve as 

the mt.chanism by whicli a new defendant is addcd (.SCCJ Ilbcr V.K.JJC ‘li1wn f f i l l o r i ,  159 AD2d 16, 

21,557 NYS2d 937, 941 12d Dept 19901). 

In this case, Plaintiftls service upon thc Trump Entities arid Cappelli docs riot constitute 

scrvicc upon thc Trimp Corporation, Mr. ‘I’rump, and Ncw lioc. This is not a casc where a party 
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1-~irtlicriiiorc, a contract is unambiguons if‘thc language it iiscs has ‘‘a clciinitc and prccisc 

mmiing, iuialtendeci by danger or niisconccption in thc puiport of the [agreement] itself, and 

conccl-ning which tlierc is 11c) reasonable basis for a dii‘fcrence i)i’opinion’’ (Brcc~d 17 lnsitrlinc-r~ 

( ”o uf N A m  , 4 6  NY2d 35 1, 355,  413 NYS2d 352 [ I  9781, recrrg Ik.nirld 46 NY2d 940,415 

NYS2d 1027 [ 19791). Thus, if‘  the agrecrnciit 011 its face is reasonably susceptible ofoiily o~ ic  
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loads to tho conclusion that this is an agreerncnt to eiitcr into future agreement. Although thc 

tcnn “h4anagement Agrccmenl” is riot dciiricd, scclion 3(a) does not reference any construction 

rclatcd activity. Further, when read in conicit with thc entire Licensing Agreenicnt it is clcar that 

Ihc term addresscs ;I mattcr other Iliati construction relatcd management. The iiidicia for this 

conclusion is found in the sccond whcreas clause, which states that New Roc is in thc process of 

constructing a luxury condominium building on land that it owns, as well as the third whcreas 

clausc, which stales that New Roc interids to design, develop, construct, operate, and niaintain 

the building. Further cvidciicc is found in thc hict that the rctiiaincler of the contract lacks m y  

cxprcss reikrcnce to thc Trump C‘orporation or Mr. Trump engaging in construction of the 

buildiiig. Accordingly, the court concludes that section 3(a) does not expressly or iinplicdly stale 

1 Scction 3(a) states that the Licensce covenants arid agrccs that the: “Licenscc will entcr into a 
Manngemcnt Agreenicnt (the “Managemcnt Agreerncnt”) with Thc Trump Corporation in the same fom1 as the 
Maniigerncnt Agreement with rcspcct to ’I’rump Towcr at City Ccnter dated as of Dccernbcr 2004 betwcen LC While 
Plains Kesidcntial 11, LLC? and thc ‘Inimp Corporation.” 
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’ Section .3( b)  stntcs tliai the 1,iceriscc covenanis and a p e s :  “At all titncs, to niaintain, and c~isurc that all 
occupants roii.i-eiiccd iii Scction 1 ( h )  ticrcof, niaintain, standards in connection with the ownership, operation and 
~n;iiii~cnaricc of’tlic Property, h i i t  are at least cqunl to thosc standards of ownership, operation and maintenance 
hllowcd by the Sigtintui-e I’ropertics, ;is o r  the date hcreol; except as othetwise consistent with any niodifications 
agi-crd to by Licensor ;it 1‘1-unip ‘l’owcr at City Ccnter (such standards of ownership, operation and ~naintcnancc, as o r  
the date hereof, collectively the “Operating Standards”). 

Seclioii 1 (h)  stiitcs that: “Licetisol- hereby grants to Ihxnsce,  during the terni of this Agrccinent, the right to 
periiiit residential :ml rchil occupants or the Building to tise thc ’I‘ninip Mark solely for the purpose o r  identirying 
the address o1’s~icIi occupants’ location at thc Huilding. However, such right shall riot pcrrnit the residential arid 
retail occupnnls o r  the Uuilding to use thc ‘l’nimp Mark as pait ofthe name or identification of such occupant. I:or 
cxaniple, tritde riitiiies such as  “Truinp Plaza Restaurant” or “The Restaurant at Trutnp Plaza” are not permittcd or 
authorized. The rights and restrictions governing such occupants’ use ofthe Trump Mark shall be set forth in the 
condominiuin ofkring plan filed with respect to all or a portion of thc Huilding (“Plan”) and in  any lease agreemcnt 
between 1,iccnsee itnd such retail occupant, which Plan and lease ternis governing such IISC, to the extent they relate 
to the use ofthc ‘l’runip Mal-k, shall bc subject to lkerisor’s pi-ior written approval. Licensee agrees lo cooperate 
tiilly with, and fiirnish assistance to 1,iccnsor in any action required, to c n s u r ~  thal any use of the ‘I’rump Mark by 
such occupants complies with the tcrriis and conditions of this Agreement. 

3 Section 3(c) states that the Licetiscc covcnants and agrees: “It’  the Operating Standai-ds arc not being 
mainlaincd or 1,icensue has brcached any other provision of this Agreenicnt, including, without limitation, Paragraph 
3(d)  Iicrcof(colleclively, a “El-cach”) Licensor may notily 1,icensee Ihci-eoi‘in writing (the “Dcrault Notice”) and i T  
Licensee shall hi1 to liilly correct any condition (11- cure any other Ureach identified in the Dcfault Noticc, within 
thirry (30) days ofthe chlr 01‘ such 1)et’ault Notice, Licensor m y  immcdiatcly terminate this Agreenicnt and all rights 
licensed hcrrunder by notiUying I ’iccnsee in writing ol’such termination; provided Iiowevcr, that so long as the 
Rrcach caiiriol b e  cured solely by the payment of tnoney and Licensee shall have coi-nmcnced the curing of such 
l3i.eacli within sucli lliitty (30) clay pel-iod und shall diligctitly prosecute the curing thereof to completion, then 
I k ensee  shall have S L I C ~  rcasonitblc additional period of time as shall bc reasonably necessary to cure such Breach, 
but in  no evcnt tnwc than (90) days. Liccnsor shall not be required to scnd a Ilefniilt Notice on more than thrcc (3) 
occasions in any twenty-rour (24) cotisccutivc month period. Licensor may immediately terminate this Agrccment 
and all rights liconserl hereunder hy notifjiing I ,iccnsee in writing o r  such teriuination. I n  thc evcnt, howcver, that 
Licensee disputcs any allcgcd non-monetary Breach at anytitne pi-ior to the salc. ofthe last condomitiiturn unit, such 
disputc shall he submitted to arbilration in accordance with thc procedure hcreiriarter set forth. I n  the event that 
L,icensee timely COlTi f l l~ l iCCS such arbitration, the tirric to cure any non-monetaiy Breach shall be tolled during the 
pendency of such arbitration. After the sale of the last condominium unit, Licensor shall, using his conitnercially 
rcasonable judgnicnt, be tho solc judge of whether I ,iccnsee is maintaining the Operating Standards. 

[* 12 ]



Iliils to  d o  su. Scciioti 3(d)‘ providcs that MI-. ‘I’rilnip sliall 11;fvc lhc right to  irispcct tlic property 

Coi-polat ion or MI-. ‘1’1-limp m e  propcr parlics. Nonc of cited clauses make rcfcrcncc lo the ‘I’rump 

Coilmation or  MI.. l ’ r m i p  having any construction relatccl obligations. Sections 3(c), and (d) 

providc Mr. ‘l’l-unip wilh certain rights arid aulhorily to take certain action. Section 3(b) and (e) 

derail Ncw Roc’s obligations. Nothing i n  thcse scctioiis indicate that the Trump Corporation or 

Mr. ‘l’niriip were required to approvc the plans ami speciiicalions of thc construction or that they 

played any role i n  tlic construction of thc building itself. Mr. Trumps role was limitcd to 

liccnsing the mark “Trump Plaza” for the building. 

Section 3(d) slates tlial the 1,iccnsee covenants and agrees tliat: “ I  ,iccnsor o r  his rcprescntntivcs shall at all 
linics have access to, arid the right to inspcct, the rroperly, interior and exterior, during iinliiial busincss hours, tipon 
t\writy-fuur (21) hoLirs noticc, but wihout unreasonably interfering wiih the operation of tho Property, to confirni 
Licansec’s coinpliaiicc with the provisions of this Agreement.” 

5 Scction 3(c) slates that the Liccrisee covcnants arid agrees that: “‘l’he huilding shall be constructed 
pursuant t o  a dcsigdbuild constriiction coiltract suhstantially in accordance with thc Plans and Spccificatioris to be 
prepared hy Licensee’s architects and engiricers (the ‘Ll’lans and Spccifications”). The quality of the I3uilding arid its 
interior finishes will be comparable to the quality oTTrunlp l‘ower at City Ccntcr. Upon con~pletion ofthc Platis and 
Specifications, 1,iconsee will subitiit cnpics ofsarllc to 1,icensor. Aflcr submission of the Plans and Spccitlcalions to 
Licensor, Liccnsec shall have thc right t o  tnake additional changes to thc I’lans and Spcciiications with respcct to 
pi.oducts and materials, provided that any cliange of products or inaterials shall he equal i n  pci-fortiiance, function, 
appearance and quality to those set forth oti the Plans and Specifications or those Found at the Signatrirc Propertics or 
al ‘Ihunp Tower at City Center." 
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and gratited ns to NCN livc 

111. Venue 

1)ursuani to CPIX 503, venue based on rcsidcilcc is proscribed as follows: “Except wherc 

otherwise prescrihcd by law, thc place of trial shall be in the county in which onc of the pnrtics 

resided when i t  was cotiiiiiciiced ....” CPLR 503(c) mandates that a cloniestic corporation shall be 

deemed to be a resident ol‘“the county in  which its principal ofiice is located.” C’PLR 5 I O (  1 )  

provides that the “court, upon motion, inay change the placc of trial oi’an action wherc: the 

county designated i’or that purposc is not a proper coun ty....” Furtherniorc, CPLR 5 1 I@)  stales 

as follows: 

It is uncontested that l’laintiir‘did riot scrvc a written consent to change the place of trial 
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1)iilcd: May 17, 2007 
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