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Index No. 603771 /06 

CH R CHARD EL IS GROUP, INC., ‘33 R 
ELLIS, INC., and KEVIN DANEHY, 

Defciidan ts. 

I)cC:rassc, J . :  

Dekndants move for an 

- 

order 

rHARD 
L 

yes  of action * 
pursuanl to CPLR 32. I I (ii)(7). Plaintiff‘alleges in the complaint that liis ciiiploycr, defendant CB 

Richard t l l is  Group, Inc. (CBRE), tcrminatcd his employment in breach of a written employment 

agrccmcnt. Plaintiff was employed as a salesperson in CBRE’s Corporate Advisory Practice 

(CAP) Group. Under tlic third causc of action, sounding in quantum meruit, plaintiff seeks “the 

rcasonable value of his services to CBRE including, among other things, lhe value of the real 

estate deals procured by [plaintiff] that will not close by the cnd of 2007.” A valid written 

agreerncnt covcring the dispute in issuc precludes a quantuiii meruit claim (see HGCD Rellril 

Servs., LLC‘ v 44-45 Broudwiry Redly  Co., 37 AD2d 43, 54 [2006]). In this case, the quantum 

meruit claim is precluded by an October 14, 2004 CAP agrccmciit which, by its own terins, 

“serves to outline and lo codify the new salary and bonus conipcnsation structure" for the CAP 

salespersolis including plaintiff. l‘hc CAP agreement also precludes the fourth cause of action 
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for unjust eiuichiiicnt (see e, g. Hank, N, V. v (:'/tihank, N. A , ,  7 AD3d 352, 356 [2004]). 

Under the CAP agreement CBRE established a pool for the payiucnt of boiiuscs to its 

salcspcrsons in lieu of commissions. The agreement provides lor the distribution of gross 

rcvciiucs attributable to each salesperson in the form of bonuses prescribed by a formula. llndcr 

tlic fifth C ~ L I S C  of action, plaintif1 seeks an accounting of payiiieiits allegedly due from tlic bonus 

pool. Defendants assert that an accounting is not available because there was no fiduciary 

relationship bctween the parties. Defendants correctly citc Michnick v Pnrkell Pro&. (2 15 AD2d 

462 [ I  9951) for the proposition that a iiduciary relationship is riot creatcd by an ciiiploynient 

agrccnicnt which provides for a sharing of proiits without a sharing of losses. I Iowevcr, in 

LoGerfii v Trustees qffolumbia University in lhe Cily of New York (35 AI13d 395 [ZOOS]) it was 

hcld that allegations of the assignment of revenues in reliance upon an agreeinelit to share samc 

iiiny support a finding of a fiduciary relalionship. In the instant case, a ilduciary relatioiiship can 

be inferred froiii thc complaint's allegation of an agreement to participate in the bonus pool i n  

lieu of thc rcccipt of commissions. The accounting cause of action is also challcnged on thc 

ground that i t  is not alleged that plaintiff has demanded an accounting (see e. x. IIm-1 v Scolt, 8 

AD3ci 532 [2004]). The allegalion of tlic required dcmand is niadc, however, in plaintiffs 

answering affidavit which may be considered to rcinedy dcfccts in thc coniplaint (see C'haikovskcr 

v Ernst & Young, LLP, 21 AD3d 1324 [2005]). Under the sixth cause of action, conversion is 

sufiiciently pleaded with respect to plaintiffs pcrsonal effects but not with respecl to 

reimbursable business expenses. A coiivcrsion cause of action requires a showing or  legal 

ownership or an immediate superior right of possession to a spccific idcntifiable thing 

(lndependence I_)i.rcount Corp. v Bressncl; 47 AD2d 756 [1975]). l'hc reimbursable expenses 
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have not been specifically identified. 

Plaintiff alleges under the sevcnth cause of  action that defendant Kevin Danehy tortiously 

interfered with plaintiff’s ernployiiient agreement by procuring CRRE’s breach thereof. Danehy 

is CBRE’s senior managing director and the person who fircd plaintiff. “[Aln agent cannot be 

held liable [or inducing his principal to breach a contract with a third person, at least where he [or 

she] is acting 011 behalf of his principal and within the scope of his authority” (Nzd-Lqi Const. 

C’orp. 11 Bd. of‘Eiliic. oj’thc City qf’New York, 204 AD2d 106, 107 [ 19941 lv dismissed 84 NY2d 

850 [1994]). A cause of action has not bccn stated against Danehy because it is not alleged that 

he acted outside of tlic scope of his authority or coniniitted an independenl tort (see id.). 

The relief requcsted under [lie iiiiith C ~ L I S C  of action is a judgment declaring the amount of the 

distribution to which plaintiff is entitled from the CAP group’s 2006 and 2007 bonus pools. A 

cause of action for a declaratory judgineiit in unncccssary and inappropriale where there exists an 

adequate and alternative rcnicdy, such as a conlract claim (Apple Records v C,‘apitaZ Recor& 137 

AD2d 50, 54 [ 19881). A contract claim provides plaintiff with an adequate means orrecovering 

the bonus pool distributions to which he is entitled. 

For h e  foregoing reasons, the motion is granted to the extent that thc third cause of action 

(quantum meruit), i‘oiirth cause of action (unjust enriclunent) and seventh cause of action 

(tortious interference with contract) arc dismissed. The sixth cause of action (conversion ) is 

dismissed to the extciit that i t  is based upon plaintiffs claim to reimbursable business expenses. 

It is further adjudged and declared that the ninth cause of action for a dcclaratoryjudgnient is not 

maintainable becausc plaintifrs contract claim provides him with an adequate and alternative 

remedy. The Clcrk sliall enter judgment dismissing thc complaint as against defendant Kevin 
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Danehy. Thc action is scvcrcd and contiiiucd with respcct to the remaining defendants. The 

motion is denied in all olher respects. A preliniiriary conferencc sliall bc coiiductcd on .lune 18, 

2007 at 2 :OO p. 111. 

Dated: May 14, 2007 
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