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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ALLAN B. WEI SS | A Part 2
Justice
X | ndex
GREAT AMERI CAN CONSTRUCTI ON CORP. , Number 11881 2005
Pl ai ntiff, Mbt i on
Dat e March 7, 2007
- against -
Mbt i on
BHS | NSURANCE AGENCY AND JOHN DCE, Cal . Nunber 11
Def endant s. Motion Seq. No. _3
X

The follow ng papers nunbered 1 to _11 read on this notion by
def endant BHS | nsurance Agency, Inc. s/h/a BHS I nsurance Agency and
BHS Ins. Co. (BHS) to dismss the conplaint asserted agai nst BHS
| nsurance Agency pursuant to CPLR 3211(a)(7) and for sunmary
j udgment di sm ssing the conplaint pursuant to CPLR 3212.

Paper s

Nunber ed
Notice of Mdtion - Affidavits - Exhibits......... 1-4
Answering Affidavits - Exhibits.................. 5-8
Reply Affidavits. .. ... ... . i, 9-11

Upon the foregoing papers it is ordered that the notion is
determ ned as foll ows:

Plaintiff Great American Construction Corp. (GACC), a genera
contractor, comenced this action alleging it engaged New Peopl es
Construction Corp. (New Peopl es), a nonparty, as a subcontractor to
perform masonry work. Plaintiff GACC allegedly was fraudulently
i nduced to engage New Peopl es based upon the m srepresentations of
def endant BHS, the insurance broker for New Peopl es, and def endant
“John Doe,” a representative of BHS. According to plaintiff GACC,
prior to its entry into a witten subcontract with New Peopl es
defendants BHS and “John Doe” misrepresented, by neans of a
certificate of insurance, that New Peopl es was i nsured by Col oni al
Cooperative Insurance Co. (Colonial), pursuant to a policy of
general liability insurance policy, and that GACC was naned as an
additional insured on the Colonial insurance policy. Plaintiff
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GACC alleges that an enployee of New Peoples was purportedly
injured during the performance of the subcontract work, and
subsequently comenced suit against it to recover damages for
personal injuries. Colonial allegedly refused to provide a defense
and indemification to plaintiff GACC, because the Colonial
i nsurance policy issued to New Peopl es had been term nated prior to
t he acci dent date.

Plaintiff GACC al | eges that due to Colonial’s disclainer, its
own liability carrier has undertaken to provide it with a defense
and indemification in the personal injury action brought by the
enpl oyee of New Peoples. Plaintiff GACC further alleges that as a
result, its carrier established a reserve, in the anount of
$1, 000, 000. 00, for the defense and potential paynent of the
enployee’s <claim and increased plaintiff GACCs liability
i nsurance premum by the anmount of $459,500.00 for each of the
years 2005-2006 and 2006-2007. Plaintiff seeks to recover
$919,000.00 together wth interest, representing the tota
i ncreased expenses incurred for liability insurance premuns for
t hose two years.

Def endant BHS served an answer denying the nmaterial
allegations fo the conplaint, and asserting various affirmative
defenses, including |lack of privity of contract.

In considering a notion to dismss a conplaint for failure to
state a cause of action (see CPLR 3211[a][7]), the facts as al |l eged
in the conplaint nust be accepted as true, the plaintiff 1is
accorded t he benefit of every possi bl e favorabl e i nference, and the
court’s function is to determine only whether the facts as all eged
fit wthin any cognizable legal theory (see Leon v Martinez,
84 Ny2d 83, 87-88 [1994]; Morone v Mirone, 50 Ny2d 481, 484 [1980];
Rochdale Vil. v Zimerman, 2 AD3d 827 [2003]). The criterion is
whet her the proponent of the pleading has a cause of action, not
whether it has stated one (see Guggenheiner v G nzburg,
43 NY2d 268, 275 [1977]).

It is well established that the proponent of a summary
j udgnment notion “nust nmake a prinma facie showing of entitlenent to
judgment as a matter of law, tendering sufficient evidence to
denonstrate the absence of any material issues of fact,” (Al varez
v_Prospect Hosp., 68 Ny2d 320, 324 [1986]; Wnegrad v New York
Univ. Med. Ctr., 64 NY2d 851 [1985]; Zuckerman v Gty of New York,
49 Ny2d 557 [1980]). The failure to nmake such a prinma facie
showing requires the denial of the notion regardless of the
sufficiency of the opposing papers (see Wnegrad v New York Univ.
Med. Ctr., 64 Ny2d at 853 [1985]).
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Def endant BHS asserts that plaintiff GACC has failed to state
a cause of action against it because there was no privity of
contract between them and that plaintiff GACC could not, and did
not, justifiably rely upon the certificate of insurance when

entering into the subcontract with New Peoples. In support of its
noti on, defendant BHS offers, among other things, a copy of the
pl eadi ngs, the purported certificate of Iliability 1insurance,

disclaimer letters, and transcripts of the deposition testinony of
Sharif Shei kh, the president and sol e officer of defendant BHS, and
Thomas Metall o, the president of plaintiff GACC

I n opposition to the notion, plaintiff GACC concedes that it
was not in contractual privity with defendant BHS. Nevert hel ess,
plaintiff GACC contends that defendant BHS still may be held |iable
toit for msrepresentations. Plaintiff GACC offers, anong ot her
things, an affidavit of Sanuel G Gaccione, its vice-president, as
evidence that it relied upon the representations in the certificate
of insurance, regarding the existence of general liability policy
wth GACC as a naned additional insured, when awarding the
subcontract to New Peopl es.

Since there admttedly was no privity of contract between
plaintiff GACC and defendant BHS, plaintiff GACC cannot recover
from defendant BHS for its pecuniary |oss “absent evidence of
fraud, col lusion or other special circunstances” (Calamari v G ace,
98 AD2d 74, 83 [1983]) (see Binyan Shel Chessed, Inc. v Gol dberger
Ins. Brokerage, Inc., 18 AD3d 590 [2005]; Good O d Days Tavern v
Zwirn, 259 AD2d 300 [1999]; Metral v Horn, 213 AD2d 524 [1999]).
Nevert hel ess, “a cause of action sounding in fraud does not require
the existence of a relationship of privity or sonething close to
privity between the parties” (Metral v Horn, 213 AD2d at 526) (see
Bi nyan Shel Chessed, Inc. v Goldberger Ins. Brokerage, Inc.,
18 AD3d at 592).

In this instance, plaintiff GACC has stated a cause of action
agai nst defendant BHS based upon fraudulent m srepresentations
found in the certificate of insurance (CPLR 3211[a][7]; Binyan Shel
Chessed, Inc. v Goldberger Ins. Brokerage, Inc., 18 AD3d 590).
Thus, that branch of the notion by defendant BHS seeking to dism ss
the conplaint asserted against it based upon failure to state a
cause of action is denied.

Wth respect to that branch of the notion by defendant BHS for
sumary judgnent dismssing the conplaint, plaintiff GACC all eges
New Peopl es delivered a “certificate of liability insurance” to it
stating that New Peoples had liability i nsurance with Col onial and
that plaintiff GACC was an additional insured. The certificate was
dated June 1, 2001, and stated that the policy nunber was 277021794
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with a policy termrunning fromJune 7, 2001, until June 7, 2002.
The certificate further stated that it was “1 SSUED AS A MATTER OF
| NFORVATI ON ONLY AND CONFERS NO RI GHTS UPON THE CERTI FI CATE HOLDER
THI S CERTI FI CATE DOES NOT AMEND, EXTEND OR ALTER THE COVERACE
AFFORDED BY THE POLI CI ES BELOWN” The certificate is signed on the
signature |line below the designation “AUTHORI ZED REPRESENTATI VE.”

The disclainer |letter dated February 27, 2002, of York C ains
Service (York), the representative of Colonial, to New Peoples
i ndicated that the clainmed date of | oss was January 18, 2002, the
policy issued to New Peoples under policy No. 277021794, wth
effective dates from June 7, 2000 to February 3, 2001, was
previ ously cancell ed on February 3, 2001 for nonpaynent of prem um
and never reinstated by Colonial, and no policy of insurance under
policy No. 277021794 existed for the period from June 7, 2001 to
June 7, 2002. In addition, the letter indicated that a revi ew of
the underwiting file of New Peoples failed to reveal any
additional assureds to the Colonial policy prior to its
cancellation. By separate letter, dated February 27, 2002, York
i nformed Enpire I nsurance G oup (Enpire), GACC s i nsurance carrier,
that Colonial rejected Enpire’s demand that Colonial provide a
defense and indemification for GACC, on the ground that the
Col oni al insurance policy was not in effect on the date of |oss,
and additionally noting that the <certificate of insurance,
appearing to nane GACC as an additional insured, presented to York
was “totally invalid.”

M. Sheikh testified at his deposition that the certificate of
i nsurance purportedly relied upon by defendant GACC, was executed
by one “Shaid Hasan,” an enployee of defendant BHS, who | acked
authority to sign it on behalf of defendant BHS. M. Sheikh al so
testified that the insurance policy nmentioned on the certificate,
in fact, did not exist, and that Shaid Hasan had altered sone
docunent to nmeke it appear as if <contractual liability was
included. M. Sheikh further testified that he fired Shaid Hasan
when M. Sheikh discovered Hasan had been selling insurance
certificates “for noney under the table.” M. Shei kh opined that
M. Hasan may have prepared the certificate of insurance for New
Peoples in return for a personal favor which had been perforned by
one “Hanmeed Hasan,” the president of New Peopl es, for Shaid Hasan.

Def endant BHS has failed to denponstrate that it did not
fraudul ently m srepresent that a general liability i nsurance policy
was in effect for New Peoples and that GACC was an additiona
i nsured on such policy. |It, therefore, has failed to establishits
prima facie entitlenment to judgnment as a matter of | aw (see Al varez
v_Prospect Hosp., 68 Ny2d at 324). Thus, it is unnecessary to
consider the sufficiency of plaintiff GACC s opposition papers,

4



[* 5]

i ncl udi ng whet her M. Gacci one has personal know edge regarding the
matters detailed in his affidavit (see Wnegrad v New York Univ.

Med. Otr., 64 NY2d 851 [1985]).

Furthernore, that the certificate at i ssue herein includes the
statenment that it “CONFERS NO Rl GHTS UPON THE CERTI FI CATE HOLDER, ”
does not warrant a dism ssal of the fraud claim (see e.qg. Binyan
Shel Chessed, Inc. v Goldberger Ins. Brokerage, Inc., 18 AD3d 590).
M. Metallo testified at his deposition that such | anguage is the
same | anguage whi ch appears on all of the “ACORD’ certificates, and
the conpany has relied upon such certificates of insurance when
awar di ng subcontracts over the years. M. Mtallo also testified
at his deposition that he relied upon the certificate of insurance
at issue herein, when agreeing to enter into the subcontract with
New Peoples, and that he |ooked for *“additional insured on the
policy” language in the certificate when doing so. Although he
further testified that he was unsure when the contract with New
Peopl es was actually signed, and whether it was signed by both
parties at the sanme tine, M. Mtallo also testified that
typically, the subcontractor would sign the subcontract and then
present the certificate of insurance to plaintiff GACC. He further
stated that it was only then, upon being assured that there was
contractual liability coverage, woul d GACC award t he subcontract.
Therefore, that the date set forth on the New Peopl es subcontract
is before the date set forth on the certificate of insurance,
wi thout nore, isinsufficient to find alack of reasonable reliance
by plaintiff GACC on the representations therein.

Under such circunstances, that branch of the notion by
def endant BHS for summary judgnent is deni ed.

Dat ed: 5/17/07

J.S. C



