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MEMORANDUM
SUPREME COURT: QUEENS COUNTY
| A PART 2
X
In the Matter of the Application of | NDEX NO. 20333/06
AHZAD ALI, MOTI ON SEQ NO. 1
Petitioner, DATED: 5/14/07
For a Judgnment Pursuant to Article 78 BY: WVEISS, J.

of the Cvil Practice Law and Rul es,
- agai nst -

NEW YORK CI TY DEPARTMENT OF HOUSI NG
PRESERVATI ON AND DEVELOPMENT,

Respondent .
X

Inthis Article 78 proceedi ng, petitioner Ahzad Ali seeks
a judgnment vacating and setting aside the determ nation of
respondent New York City Departnment of Department of Housing
Preservati on and Devel opnent (HPD) dated June 9, 2006, whi ch deni ed
his protest of a |l ead paint abatenent bill in the sumof $3, 461. 84,
and in the alternative for a judgnment reducing the anount charged
to petitioner or remanding the matter to the agency for an
adm ni strative hearing.

Petitioner Ahzad Ali is the owner of real property
| ocated at 196-24 90'" Avenue, Jamai ca, New York. On Septenber 7,
2005 the New York City Departnent of Health and Mental Hygiene
(DOH) received a conplaint from Bibi Noonen, the tenant in

apartnment “PVT” on the first floor of the subject prem ses,
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concerning dangerous |lead paint conditions in the apartnent,
i ncludi ng peeling paint on the window franmes. M. Noonen resided
in this apartnment with her two children, who were then under the
age of six. On Septenber 8, 2005 the DOH i nspected the apartnent
and determned that it contained |ead based paint wth a
concentration of |ead equal to or greater than 1.0 mlligranms of
| ead per square centinmeter and that the paint was peeling on one or
nmore wi ndow friction surfaces or other additional surfaces that
were determned to be a |l ead hazard due to the condition, |ocation
and accessibility to children. The DOH, in a letter dated
Septenber 14, 2005, ordered the petitioner to abate the | ead paint
condition and to submt to the DOH, within five days of conpleting
all abatenment work, copies of dust clearance test results.
Petitioner states that he entered into contracts wth JD Lead
Consultants and Enviro-Probe, and that on Septenber 19, 2005 he
hand delivered to the DOH a Notification of Commencenent of Lead
Abat enent . On Septenber 22, 2005 the DOH inspected the subject
apartnment and determ ned that sonme, but not all, of the | ead paint
conditions had been corrected. Petitioner states that on
Cct ober 10, 2005, he received reports from JD Lead Consultants
indicating that the | ead paint hazard in the subject apartnent was
bel ow t he perm ssible | evel established by the NYC Lead Poi soni ng
Prevention Program and that he forwarded these reports along with

ot her docunents to the DOH on Cctober 19, 2005 by certified mail.
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Petitioner states that before the DOHreceived this information, it
conducted an inspection on October 13, 2005, and determ ned that
the | ead paint conditions were not fully corrected. On October 19,
2005 the DOH conducted another inspection of the apartnment,
determined that the |lead paint conditions were still not fully
corrected, and issued a Notice of Violation for the failure to
conply with the Septenber 8, 2005 order to abate the |ead paint
condi ti ons.

On Novenber 1, 2005, the DCOH reported to HPD that the
subj ect apartnent still had dangerous |ead paint conditions, and
requested that it performenergency repairs to the apartnment. On
Novenber 7, 2005, HPD i nspected the apartnent in order to determ ne
t he amount of work to be perforned. On Decenber 12, 2005, the HPD
filed a Notification of Commencenent of Lead Abatenment with the
DCOH, whi ch indi cated that Li near Environnental Corporation (Linear)
was the contractor for the energency repairs at the apartnment. On
Decenber 19 and 20, 2005, Linear inspected the apartnent, and
comenced the energency repairs on Decenber 21, 2005. The
abatenment work continued until Decenber 23, 2005, when the
petitioner ordered Linear to stop the work. Linear had perforned
80 percent of the repairs, at a cost of $2,909.00. On February 23,
2006, HPD requested that the DOH conduct an inspection of the

apartnent. On February 24, 2006, the Departnent of Finance sent
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petitioner a bill for $3,232.90, which included the cost of
repairs, taxes and fees.

Petitioner, in aletter dated March 6, 2006 and recei ved
by HPD on March 10, 2005, stated that he was protesting the charges
set forth in the Departnent of Finance bill, and requested a
nmeeting or a hearing. 1In a letter dated March 17, 2006, HPD sent
petitioner copies of Linear’s invoices for the energency repairs.
On April 4, 2006, the DOH inspected the subject apartnent and
determned that petitioner had failed to adequately perform a
cl earance dust w pe test pursuant to the abatenent order of
Sept enber 14, 2005, and issued a Notice of Violation. On May 17,
2006, the DOH sent a letter to petitioner indicating that it had
recei ved acceptable dust wi pe clearance test results. HPD, in a
|l etter dated June 9, 2006, denied the petitioner’s protest, and
uphel d the charges inposed for the set up fee, and work perforned
by Linear.

Petitioner thereafter comrenced this proceedi ng and seeks
a j udgnent vacating and setting asi de respondent’s determ nati on of
June 9, 2006, and in the alternative a judgnment reducing the anount
charged to petitioner or remanding the matter to the agency of an
adm ni strative hearing. Petitioner asserts that respondent’s
denial of its protest was arbitrary and capricious, and contrary to
| aw. Petitioner clains that he perforned and conpleted all

necessary repairs and | ead abatenent on Septenber 25, 2005, that
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dust w pe sanples were collected on Cctober 6, 2005 and were
anal yzed by Enviro-Probe, Inc., who found that the level of |ead
was below the permssible level established by the NYC Lead
Poi soning Prevention Program Petitioner asserts that the
di spatchi ng of the agency’ s contractors to i nspect and performwork
at the subject apartnent violated section 27-2127(b) of the
Adm ni strative Code, that HPD s contractors perforned work that was
unnecessary and not required under the agency’ s order, and contests
the two bills from HPD, in the anmpunt of $226.14 and $3, 461. 04,
totaling $3,461.04. Finally, petitioner states that a tax |lien has
been filed against his property in the sumof $3,517.27.
Respondent  HPD, in opposition, asserts that its
determ nation to uphold the emergency repair lien was neither
arbitrary nor capricious and has a rational basis in the |law and
the record. It is asserted that HPD has the authority to correct
| ead paint violations and to i npose a lien for such costs, pursuant
to section 27-2128 of the Admnistrative Code of the Cty of
New York. It is further asserted that after petitioner was ordered
to correct the unsafe | ead paint conditions, he had anple tinme to
do so, and failed to fully correct the condition. Respondent
asserts that petitioner was properly notified that on Novenber 1,
2005, that due to his failure to correct the condition, the DOH was

requesting that HPD abate the | ead paint conditions, and that the
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agency’s performance of energency repairs would result in the
pl acenent of a lien on the subject property.

Petitioner, in his reply, states that he attended a
proceeding in GCvil Court, Queens County, regarding the Notice of
Violation, and that on August 23, 2006, a default judgnent and
penalty were vacated. The CGvil Court stated, in pertinent part,
that the respondent M. Ali “submtted a report froma |lead w pe
sanple result which is dated COctober 7, 2006 (sic) which were
col |l ected by JD Lead Consultants. Respondent submitted a Certified
mail receipt which indicated that the test was mailed to the
Departnent of Heal th on October 19, 2006 (sic). Therefore resp. has
conplied with the Order dated Septenber 14, 2005. Resp. should go
to the Departnent of Health to nake sure that they received the test
results.” Petitioner asserts that at the tinme of that hearing, the
City asserted that it had not received proof of the owner’s
conpletion of the work, and had al ready sent the contractors to do
t he abatenment. Petitioner asserts that he never received the DOH s
Novenber 1, 2005 “Final Notice” which stated that the i nspection of
Oct ober 19, 2005 indicated that the condition had not been corrected
and requested the HPD to execute the order. Petitioner reiterates
his claimthat the DOH and HPD i nproperly sent the contractor to his
property, and that the work performed by the contractor was
unnecessary and that the contractor absconded with several of his

Tiffany style w ndows.



[* 7]

It is well settled that the court’s power to review an
adm nistrative actionis limted to whether the determ nati on was
warranted in the record, has a reasonable basis in law, and is

neither arbitrary nor capricious (see Scherbyn v Wayne-Fi nger Lakes

Board, 77 Ny2d 753, 758 [1991]; Matter of Pell v Board of Educ.

34 Ny2d 222, 230-231 [1974]; Westnoreland Apt. Corp. v NY. Cty

Water Bd., 294 AD2d 587, 588 [2002]). The “judicial function is
exhausted when there is found to be a rational basis for the

concl usi ons approved by the adm ni strative body” (Gstrer v Schenck,

41 Ny2d 782, 786 [1977]; see also Pell v Board of Education,

34 NY2d 222, 231 [1974]). A “court may not overturn an agency’s
decision nerely because it would have reached a contrary

conclusion” (Sullivan County Harness Racing Association, Inc. v

d asser, 30 Ny2d 269, 278 [1972]). The sole issue here is whether,
on this record, respondent’s deci sion was arbitrary and capri ci ous.

The Housing Maintenance Code requires owners of
residential buildings to keep their building in good repair and to
conply wiwth all Code requirenents (Adm nistrative Code of the City
of New York, 8§ 27-2005). \Where a violation has been issued for a
| ead pai nt hazard, HPDis authorized to correct the viol ation, when
the property owner fails to timely or properly correct the
violation (see Admnistrative Code of the Cty of New York,
88 27-2115, 27-2125, 27-2128). Here, it is undisputed that the

subj ect prem ses contained unsafe |ead paint conditions and that
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the DOH, pursuant to 24 RCNY § 173. 13 ordered petitioner to correct
t hese conditions on Septenber 14, 2005. Although petitioner clains
that the dust wipe results establish that the | ead paint condition
had been abated by October 10, 2005 and that he sent the w pe test
results to the DOH on Cctober 19, 2005, the DOH s inspections of
Cct ober 13 and 19, 2005 reveal ed that not all of the conditions had
been corrected at that tinme. The fact that the dust w pe tests
showed acceptable |evels speaks to the adequacy of the clean up,
but not to the proper correction of the |ead paint violation.
Housi ng Maintenance Code § 27-2115(1)(5) requires both an
inspection to verify that the violation was corrected, and dust
clearance test results before |ead-based paint violation can be
removed from HPD records. Therefore, it is evident that dust
cl earance testing is an additional requirement and it does not

represent proof that the violation was corrected (see Departnent of

Housi ng Preservation and Devel opment of the Gty of New York v

712 Realty LLC al/kla 712 Realty and Morris Li eber man,

14 M sc 3d 1240A [2007]).

The DOH issued the Notice of Violation on Cctober 19,
2005 and on Novenber 1, 2005 directed HPD to correct the violation.
Contrary to petitioner’s assertions, Section 27-2127 of the
Adm nistrative Code nerely provides that “[t]he departnent may
elect to proceed to take action to correct violations under this

article pursuant to a prior court order,” but does not require
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either HPD or the DOH to obtain a court order in order to perform
t he abat enment wor k.

HPD is entitled to recover the expenses it incurred for
the lead paint abatenment (Adm nistrative Code of the Gty of
New York 8§ § 27-2128, 27-2129). To the extent that petitioner
asserts that the work performed by HPDs contractor was
unnecessary, and that the contractor’s charges were excessive
petitioner failed to properly raise these i ssues before the agency.
Petitioner, in his letter of March 6, 2006, stated that he was
“protesting all charges for the above work clained to be done” and
requested that the charges be dism ssed or that he be given a fair
hearing. Petitioner, however, failed to state any basis for his
protest and did not submt any docunentary evidence in support of
the protest. The court, therefore, finds that HPD s deni al of the
protest of the charges inposed for the costs incurred in the |ead
pai nt abatenent at the subject prem ses was neither arbitrary nor
capricious, is supported by the evidence in the record, and has a
reasonabl e basis in the | aw

In view of the foregoing, petitioner’s request to vacate
respondent’s determ nation of June 9, 2006, and for alternative
relief, is denied and the petition is dism ssed.

Settle judgment.

J.S. C



