
Orix Fin. Servs. Inc. v Hubbard
2007 NY Slip Op 31353(U)

May 22, 2007
Supreme Court, New York County

Docket Number: 0105066/2006
Judge: Walter B. Tolub

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



"/ NNED ON 512912007 I 
I / :  

;UPREME COURT OF THE STATE OF NEW YORK - NEW Y O R K  COUNTY 

MOTION DATE 2 ' q . q  
MOTION SEQ. N O .  Do 3 
MOTION CAL.  NO. 

- v -  

- 
The following papers,  numbered 1 t o  ware road on this motion to i for  

Notico of  Motion/ Order to  Show Cause - Affidavits - Exhibits , ,  

Answering Aff idavi ts - Exhibits . . E I Replying Affidavits 
z 
A 5 1 Cross-Motion: Yes  NO 
W 

PAPERS NUMBERED 

LU 
I : :  
1 k  

c - 

Dated: Y 
WMJ"ER El,, TQLW s.c. 

7 

Check one: l _ i  FINAL DISPOSITION NON-FINAL DISPOSITION 

[* 1 ]



Plaintiff, 

Index No. 105066/06 
Motion Seq. 003 

-against- 

By this motion, plaintiff seeks to reargue its prior motion for summary judgment in lieu 

of complaint solely to the extent that the court dismissed the cause of action against The 

Kingsmen, Inc. (the Guarantor). 

Facts 

In this action plaintiff, Orix Financial Services, hc., flWa Orix Credit Alliance, Inc. 

(Orix), seeks $43,809.88 plus interest, together with attorneys' fees, costs and disbursements, 

representing a deficiency balance resulting from defendants' default under an installment sales 

contract for the purchase of B truck. On or about February 8,2000, defendant Hubbard signed a 

Conditional Sales Contract Note (Note) with Freightliner of Chattanooga, LLC (Freightliner) for 

the purchase of a 2000 Freightliner Road Tractor (Equipment) for $129, 540.00. Hubbud placed 
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a $1 1,150.00 down payment, leaving a balance of $97,676.00 to be paid off in monthly 

installments. Hubbard also signed a DeliveqdInstallation Certificate which included an 

assignment clause, indicating an intention to assign the Note and Deliverylhstallation certificate 

to Orix. Tho third document executed on that day was an unconditional Guaranty of all of the 

obligations of Hubbard to Orix. 

Plaintiff claimed that Hubbard defaulted on the monthly installment payments, as 

required pursuant to the Note, starting on December 24, 2000. Plaintiff claims that, as a result, 

the entire amount accelerated and became due. Orix then repossessed the Equipment and sold 

the Equipment at a public sale for a gross sales price of $50,000 on May 11, 2001. After 

deducting expenses, plaintiff claims that there is a deficiency due in the amount of $43,809, plus 

interest as set forth in the Note. 

By order dated October 5 ,  2006, this court denied plaintiffs motion and granted 

defendants cross motion to dismiss this action on the ground that plaintiffs cause of action on 

the Note is time-bmed, applying the four-year statute of limitations set forth in UCC 2-725, 

rather than the six-year statute of limitations provided for in CPLR 2 13. The court determined 

that the Note constitutes a contract for the sale of goods under UCC 2-725 rather than a financial 

document. 

Discussion 

Plaintiffs argue that the court overlooked the fact that the guaranty of defendant. The 

Kingsmen, Inc., is a separate and independent financial agreement from the Note with a six year 

statute of limitations, and thus, should not have been treated as a contract for the sale of goods 

with a four-year statute of limitations. 

2 

[* 3 ]



A motion to reargue is necessarily addressed to the discretion of the trial court and may 

be granted only upon a showing that the court, in its earlier determination, either ovcrIooked or 

misapprehended the facts or the law or arrived at its prior decision by mistake (Murini v 

Lombardo, 17 AD3d 545 [2nd Dept. 20051; Carillo v PM R e d &  Group, 16 AD3d 61 1 [2nd 

Dept. ZOOS]). Plaintiff has satisfied its statutory burden of demonstrating that the court either 

overlooked or misapprehended issues of law or fact (CPLR 2221 Id]); Dehvcchio v Bayside 

Clvysler Plymouth Jeep Eagle Inc., 271 AD2d 636 [2nd Dept. 2000]), and likewise has 

demonstrated that the law was misapplied as to the Kingsmen Guaranty, and thus, leave to 

reargue the CPLR 3213 motion is granted and the court finds that the six-year statute of 

limitations applies to the Kingsmen Guaranty. 

Defendants, in opposition, argue that the Guaranty is not enforceable under CPLR 3213, 

at1 argument not raised in opposition to plaintiffs farmer motion. In addition, defendants argue 

that the Guaranty is subject to a four year statute of limitations just as the Note was for Hubbard, 

since the language of the Guaranty does not contemplate a situation in which Kingsmen’s 

responsibility for payment of the indebtedness incurred by Hubbard to plaintiff may be greater 

than Hubbard’s responsibility. 

With regard to the issue of the enforceability of the Guaranty on a CPLR 32 13 motion, 

the court notes that this issue was not raised in the original opposition papers, and generally a 

defendant opposing a motion to reargue may not raise new legal issues not previously raised on 

the original motion (Marrani v Dyer, 193 AD2d 456 [ 1’’ Dept 19931). Even if these arguments 

were permitted, it is clear that a guaranty is the proper subject of a summary judgment in lieu of 

complaint motion (Weissman v Sinorm Deli, 88 NY2d 437 [1996]; Orix Credit Alliance, Inc. v 
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ORDERED that the clerk is directed to enter a judgment in favor of Plaintiff and against 

defendant, Kingsmen in the amount of $43, 809.88, together with interest from December 24, 

2000, until the date of entry of the judgment, as calculated by the Clerk 

This constitutes the decision and judgment of the court. 

Dated: 

ENTER: 

Hon. Walter B. Tolub J.S.C. 
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