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- agaiiist - 

D c fend ant . 

Decision On Motion 
T o  Vacate Sentence 

Ind. No. 1396/78 

INTRODUCTION 

,\limost 27 \‘ears  go, defendant \\ras convicted o f  assault in the f i r h t  degree, m d  the 

court adjudicated the defendant to be ;i pcriisteiit felonjr offender ; i d  iimposcd ;I persistent 

felony offender sentence 1 he sentcnc1ng minutes 

do riot demonstrate whether or not defendant had an opportunih t o  review the pre-sentence 

report before the sentencing. He alleges th‘tt he never reviewed the prc-scntciice report on 

the day of sentence and argues that he must be resentenced. Defendant’s motion is dctiied 

, ’  Defendant proceeded pro ~e a t  sentencing 

BACKGROUND 

O n  October 11, 1979, a ju1-1. found defcndant guilt o f  ;i 1ult 111 tl1e first degree. ’l’hc 

conviction nrose from defendant’s stabbing a wonim in the chest ‘I’he court coiiductcd ;I 

persistent felony offender hearing and found hiin to  bc a discrctionary persistent felon\ 

offender (I’coph 1) lr’ncqhf, 104 hIisc2d 91 1 [sup (;t, NT( (hLlnh 19SOl) ( > t i  June 24, 1980, the 

court sentenced defcndant to ;I prison t u r n  o f  from 15 \ cnrs to bfe llefcndanr 

full] appc;iled his con\ iction ,ind wa\  denied permission t o  appeal t c  the (:oiii-t o f  

.\ppeals (1 11 A\1>2d 14’3 11 st l k p t ] ,  h I /LJNZ~Y/ 65 NY3d 822 [ 198Sl) 

. \ t  thc persistent felon! offender liearing, the prosecution presented clxlcnce that  

defendmt l i ~ d  committed six prior crimes ( I ~ P  I1~cp/e 21 

first crime 

-gh, 104 ,\lisc2d a t  91.59 16) I I l i  

as ‘1 1960 conT’ictmii for attempted assault in  the second degree in  \\ l11ch 
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defendant stabbed a woman. I-Ie comrmtted his nest five criincs while ( i n  parole in 1965 

During B five month period in 1965, defendant murdered t\vo \voiiien, raped uiic \ v o m ~ ~ n ,  

a t  t e imp t e d to rap e ;I no t he r 11.o in an, anti s s a 11 1 t e d Y c t an( t h c r \I.( ) i i i a  11 

.\fter dcfend;int mxs apprchcndcd, he  ~ 111dicted for lllLlrder, r;lpe, sodotn\  , ‘1l lCi  

,i\sault ’l’lie iiiurder charges mere disiixssed after defendant’s cont 

\ccrc ordered suppresscd Defendant thci-e‘ifter plcadcd guilt\. otic count o f  rape in thc first 

1C)llS t o  those cr1111c’; 

in sausfaction of all charges containcd in the iiiciictineiit ;itid n7as sentenced t o  x i  

I iridctemiinate prison tern1 of from 30 to -IO  cars. 

A l t  sentencing, defendant represented himself ’I  hc  llcp,irtment o f  Prol~,,itiori 

prepared a prc-sentence in\-estigauon repori. ‘l’he sentencing iiiiiiutcs are silent about 

xvliether the pre-sentence report w a s  proriclcd t o  defendant on the day of  sentencing ’l’hc 

court docs not refer to the report a t  any uine before imposing sentence, and defendant docs 

not ;icl;non.ledge having seen the report or request an opporninitj to re\ ien the report. 

I n  his post-judgment niouon, defenclant :irgues that his sentence mus t  lie wca tcd  

liecause the court did not provide him with a copy of the presentence report before 

sentence was imposed. He  alleges that the court did not make a copy of the pre-sentence 

report available to hiin on  the day o f  sentence, and that the court did not state a n y  reason for 

n o t  making the report a ~ ~ a i l a l ~ l e  to  him 

Defendant contends tha t  he would halve challenged the contents of the pre-sentence 

report if he had been given the opportunitv to do so.  I-IC contends that the pre-sentence 

report is erroneous because “the report, itself, deals with his comwtion of _\pril 6th 19-9, 

mstcad o f  his coiiviction of October 11 th. 1979 ” I~efendant’s iii(iuon ctoes not contaiii ,in\ 
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other cliallenges to tlie inforinauon contained in the report. 

’l’lnc pre-sentence report erroncousl\ lists 2ipril 6, 1979, AS the date o f  con! ictlon On 

that  date, defendant had pleaded guilt! . L‘>efeiidant later \I itlidre\\ 111s gulltv pica l ~ c c a ~ i s c  tlic 

court could not honor the promised sentence Defenctant then proceeded t o  tnal ,unci \\ 

found guilty l x  a JLX\. on ( lc tobcr  1 1, 1 g79 

LAW 

1 defeiid,mt procceclingpli., it’ is cnutlecl t o  es<irnitic :ind cop\ the pre-sciitctncc report 

no1 I u s  th,in om da \  befoi-e sentencing sulijcct to the court’s authorit\ t o  except from 

disclosure certain categories o f  informauon (CPJ, 390 50 131 [ a ] )  ’l’he st‘itiitc c i i \~ i i  

defendant has an opportunity nt sentencing to contest an)- information tli‘it imglit n e p t i r e l \  

influence the court’s sentencing decision ( ! L !  I ’ P c J , ~ ~  i/ R q p ,  54 \D2d 616, 617 [1th I k p t  

‘I’he (:PI, specifies n hen a court can grant or deny a post-judgment motion \\,ithour 

conducting an cridentiar? hearing. ,\ court must grant a motion to vacate seiiteiice without 

conducting a hearing when the motion papcrs allege a legal liasis for relief ,inJ the factii,il 

allegauons supporting that legal lxms are rithcr conceded tu lie true 01- conclusi\ ell 

cst~ibhshccl by unclucstionable documentat? proof (CPI, 440 7 0  [ ? ]  [‘I], [cJ). A‘i court n1~1 

clcii\ such a i i i ? o ~ o n  without conducting ;I hearing mhcii the factual allegations nccclc‘cl t o  

support the legal claim arc iiiade solely 1 I  br tlie defendant and unsupported 11)- ;in\ otlicr 

affidar i t  or  evidence, and no rcasonablc po\sibilitv exists that  tlie dcfendmt’s allegations ‘ire 

true ((:PI, 440.30 [-I] [d] [ I ] ,  1111). I f  the court does not grant o r  den\ the i-notion in the 

f,isliion described alms-e, the court must rccluircci to conduct a Iie<iring t o  allo\\ the elcfc.nd,int 

the cipportiiiiih to prove b v  a preponderance of c\-idcncc c\-cr\ h c t  essential t(J .;uppoi t the 

niotion (CPL 140.30 [SI) 
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‘l’he statutory rccluireineiits for granting a post-judgment iiiouon \vithout ;in 

erqdetitiiir~ he;iring have not been sausfieci The prosecution does  not concede the truth of 

the c1efend;int’s allegation that he did not r‘iew the pre-sentence report before the c o u ~ t  

inlposed sentence Nor has defendant substanuated that s\\-orn allegation 111 unclue~ t i o m l i l c  

documentan proof ‘l’he sentencing minutes ‘ire silent ,iliout n.licther dcfenci:inr T le\\ ed t h c  

pre wi t cnce  report ;ind therefore cmiiot conrutute uncluestion,ible docuiiient,ii-\ p o o  f 

supporting defendant’s allcgauon. ’I’he court imght have gi\ en :I cop\’ o f  the prc-sentcncc 

report to the defendant lie fore proceedings \vere conducted on  the rec ord a n d  neglcc ted tc ) 

mention that fact for the record ’ 
111 er-idcntiarv heariiig might 1 i ; i . i ~  been appropriate in thls case if  defendant h;id filed 

liis motion sooner, but the ume for coiiducting a meaningful heanng l i x  long passed 

Defendant \vas sentenced nearlj 27 years ago. ‘I’hc sentencmg 11:dge is dead, and :im other 

potenual n’itnesses, e\-en if stdl ahve after 27 years, cannot be expected to recall such an 

insignificant event as  whether defendant reviewed lus prc-sentence report on the clai of 

sentencing The passage of tlmc chiiunatcs any reasonable poss1hhty that ;in widentlar\ 

hearing \~ou ld  produce a preponderance of credible c\-ldcnce supporung defendant’s 

personal factu;il allegauon. Defendant i s  solely responsible for this situation, ;ind he li‘is 

pro\ridcd no explanation for why he malted unul Decemlxr 2006 to  hugate an alleged 

xwlation o f  CI’L 390 50. ’l’hls court, therefore, denies defendant’s mot ion  r \ i t l iout  

conducung m e v i d c n u q  hearing ( i ce  CPJ, 140.30 [d] [ I ] ,  1111) 

l i i  any event, defendant \cas not prejudiced b y  an\ sllegcd dcnial o f  a n  opportunit\ t o  

re~‘ier\’ tlic pre-sentence report oil  the d a y  o f  sentence H e  rcceir-cd the niinliiium sCtiteiiLc 

’ Notably, defendant does not e;\pllcitlj ,illcgc t h a t  he cild not 1 i a ~ ~ e  an  opportiitiin t ( i  
re\ IC\\ the pre-sentence report before proceedings were conducted o n  tlic record 
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