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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 50s 

In the Matter of the Application of 
RONALD TANNER alWa RONALD TANAER 

X _______________________r________c_______---~------------------------- 

Petitioner, DECISION & 
ORDER 

For the Judgment Pursuant to Article 78 
of the Civil Practice Law and Rules 

-against- 
Ind. No. 405204/06 
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New York City Police Department, 

Respondent. fi-4PJ 
‘ib 

OFI.kL, 

________---------__rc_______I__IIIII____------------------- ------- W A F  
Justice Lewis Bart Stone: 

Petitioner, Michael Tanner (“Tanner”) pro sg, challenges the denial by the 

Records Access Officer (“RAO”) of the New York City Police Department (“NYPD”) 

of Tanner’s Freedom Information (“FOIL”) (Public Officers Law 5 84 et seq.) request 

for records allegedly in the possession of NYPD. NYPD opposes the petition on the 

grounds that the Court lacks personal jurisdiction because they were not properly 

served, that Tanner has failed to exhaust his administrative remedies, that the 

proceeding barred the principles of res judicata, and that proceeding is moot because 

NYPD has been unable to locate the records. 

On April 3,2006, Tanner filed a FOIL request with the NYPD seeking records 

pertaining to an arrest on July 22, 1999. On May 1, 2006, the FOIL RAO for the 
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NYPD responded by letter to Tanner’s request, informing him that due to the large 

volume of FOIL requests and the fact that the records may be kept in different 

locations, it was estimated that NYPD would not be able to d e  a determination 

until approximately September 1, 2006. On November 8, 2006 the RAO denied 

Tanner’s request as being duplicative of seven prior FOIL requests that he had 

previously made, and, without filing an administrative appeal of the RAO’s 

determination, Tanner filed the instant CPLR Article 78 petition seelung review. 

Prior to his 2006 FOIL request, in 2001, Tanner had sent previous requests to 

NYPD for records in which he sought documents pertaining to the July 22, 1999 

arrest as well as the July 23,1999 arrest for criminal sale and crirninal possession of 

controlled substances. NYPD provided records for the July 23, 1999 arrest but 

advised Tanner by letter and certified that no records for the July 22, 1999 arrest 

could be located.’ 

On March 1 1,2002, Tanner filed an Article 78 petition demanding that NYPD 

turn over the records for July 22, 1999. By Decision and Order dated October 28, 

2002, Justice Leland DeGrasse dismissed Tanner’s petition on the grounds that 

Tanner had failed to exhaust his administrative remedies, by not appealing and thus 

the proceeding was premature and moot. 

Tanner is currently serving a state prison sentence for narcotics crimes. I 
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In 2002, 2003 and 2005, Tanner sent FOIL requests to NYPD that were 

duplicated his original request for the July 22, 1999 records. These are the same 

records that were the subject of the previous Article 78 petition that was dismissed 

by Judge DeGrasse. 

Tanner’s petition must be denied in all respects. First, Tanner has not filed an 

administrative appeal of NYPD’s denial of his 2006 FOIL request. Therefore, having 

failed to exhaust his administrative remedies, which is a condition precedent to filing 

a CPLR Article 78 petition, Tanner’s motion must be denied. 

Furthermore, Tanner’s 2006 request duplicates his previous seven FOIL 

requests. The FOIL officers’ determination and the previous decision of Judge 

DeGrasse provided prior final determination which cannot be re-litigated by the 

filing of yet another CPLR Article 78 petition. Tanner is barred from seeking these 

same documents on the basis of res judicah. 

Finally, the NYPD certification in 2001 that after a diligent search the July 

22, 1999 records could not be located after a diligent search is sufficient to meet the 

obligation by NYPD to produce such records. 

Accordingly, NYPD’s cross motion to dismiss is granted and the petition is 

denied. 
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This constitutes the Decision and Order of the Court. 

DATED: MAY 15,2007 
NEW YORK, NEW YORK 

Hon. Lewis Bart Stone 
Justice of the Supreme Court 
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