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AMERICAN G U A W N T E E  AND T. , IABILITY 
I N S U R A N C E  COMPANY, 

P l a i n t i f f ,  

- a g a i n s t -  .s, 

INDEX NO. 602292/03 

DECISION, ORDER, 
DECLARATION A N D  
J U D G M E N T  

a c t i o n  for d e c l a r a t o r y  judgment  i n v o l v i n g  a n  i n s u r a n c e  p o l i c y  

that p r o v i d e d  c o v e r a g e  for a u t o m o b i l e s  r e n t e d  b y  d e f e n d a n t  The 

H e r t z  C o r p o r a t i o n  ( “ H e r t z ” )  t o  the p u b l i c ,  a n d  t o  d i s m i s s  H e r t z ’ s  

c o u n t e r - c l a i m .  H e r t z  cross-moves for summary judgment  i n  i t s  

f a v o r .  For t h e  Leasons below, t h e  m o t i o n  i s  g r a n t e d ,  and t h e  

c r o s s - m o t i o n  i s  d e n i e d .  

Zalrnan A s h k e n a z i ,  a r e s i d e n t  o f  Brooklyn, N e w  Y o r k ,  

r e n t e d  a ca r  from a H e r t z  o f f i c e  i n  Mexico.  On March 1 0 ,  1 9 9 9 ,  

h e  w a s  involved i.n a n  a c c i d e n t  i n  Mexico w h i l e  d r i v i n g  t h e  r e n t e d  

c a r .  H i s  w i f e ,  d e f e n d a n t  Malk ie  A s h k e n a z i  ( “ M a l k i e ” ) ,  was a 

p a s s e n g e r  i n  t h e  car and she s u s t a i n e d  serious i n j u r i e s  i n  t h e  

a c c i d e n t .  She sued H e r t - z  i n  t h e  Supreme C o u r t ,  K ings  County  i n  

J u n e  2 0 0 1  ( t h e  “ M a l k i e  A c t i o n ” )  , on t h e  grounds t h a t  i t  owned t h e  
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c a r  a n d  w a s  r e s p o n s i b l e  f o r  her i n j u r i e s .  Hertz h i r e d  c o u n s e l  t o  

d e f e n d  i t  a g a i n s L  the l a w s u i t .  I n  t:he coi.irse of  l i t i g a t i n g  

Malkie’ :j c l a i m ,  H e r t z  demanded a b i l l  o f  p a r t i c u l a r s  - M a l k i e ’ s  

b i l l  o f  p a r t i c u l a r s  W;IS s e r v e d  o n  H e r t z ‘ s  counsel on December 1 0 ,  

2 0 0 1 .  T h r e e  y e a r s  l a t e r ,  H e r t z  won summary judgment, d i s m i s s i n g  

t h e  a c t i o n .  I t  i n c u r r e d  $90,983.12 i n  d e f e n s e  cos ts  a n d  

a t t o r n e y ’ s  f e e s .  

Amer ican  G u a r a n t e e  i . s sued  a p o l i c y  of  l i a b i l i t y  

i n s u r a n c e  c o v e r i n g  H e r t z  f o r  t h e  p e r i o d  f rom March 31, 1398 t o  

March 31,  1 9 9 9 .  The p o l i c y  provides c o v e r a g e  f o r  p e r s o n a l  i n j u r y  

c l a ims  a r i s i n g  o u t s i d e  t h e  I J n i t e d  S t a t e s .  I t  d o e s  n o t  i n c l u d e  a 

c h o i c e  of  law prov i , s j . on .  T h e r e  i s  a $ 1 0 0 , 0 0 0  d e d u c t i b l e  for- 

a c c i d e n t s  o c c u r r i n g  i n  Mexlco.  T h e  p o l i c y  was i s s u e d  f rom 

Amer ican  G u a r a n t e e ’ s  o f f i c e  1 , o c a t e d  a t  One L i b e r t y  P l a z a ,  N e w  

York,  N e w  Y n r k .  H e r t z  p r o c u r e d  the p o l i c y  t h r o u g h  i t s  i n s u r a n c e  

b r o k e r ,  AON R i s k  S e r v i c e s ,  a l s o  l o c a t e d  i n  M a n h a t t a n .  H e r t z  i s  a 

De laware  c o r p o r a t i o n  w i t h  i t s  p r i n c i p a l  p l a c e  of b u s i n e s s  i n  N e w  

J e r s e y ,  b u t  it. m a i n t a i n s  a s i g n i f i c a n t  b u s i n e s s  p r e s e n c e  i.n t h e  

S t a t e  o f  N e w  York.  

H e r t z  n o t i f i e d  Amer ican  G u a r a n t e e  o f  t h e  M a l k i e  A c t i o n ,  

a n d  t h e  u n d e r l y i n g  o c c u r r e n c e ,  on November 2 2 ,  2 0 0 2 .  Amer ican  

G u a r a n t e e  d e n i e d  c o v e r a g e  d u e  t o  l a t e  n o t i c e  b y  a l e t t e r  dated 

December 10, 2 0 0 2 .  

I n  t .h i s  a c t i o n ,  American G u a r a n t e e  seeks a d e c l a r a t i o n  
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thatr Hertz is not entitled to coveraqe under the policy for the 

Malkie claim, and that American Guarantee has no d u t y  t.o pay any 

costs or expenses incurred by Hertz in the Malkie Action. Malkie 

was joined as a necessary party, but the action was discontinued 

as against h e r  by stipulation. Hertz cross-claimed for a 

dec;larab.ior-i t h a t  i:; en1;it;led I..(> coverage for the Malkie claim and 

to recover its defense costs. 

DI S CU S S I ON 

Under New Y o r k  law, an i n s u r e d ' s  contractual duty to 

give prompt: no1:ice (I€ an occurrence or lawsuit is a condition 

precedent to coverage, and late notice is grounds for declining 

coverage without requiring the insurer t o  show that it was 

pre judiced  by Lhe delay. Arqo v Greater New Y o r k  Mutual Ins. 

k, 4 NY3d 322 (2005). Hertz learned of , t h e  Ma1kj.e accident no 

later than June or J u l y  2001, when the summons and complaint was 

served upon it. The occurrence was described in greater detail 

in the b i , l l  of particulars Malkie's attorney served on Hertz in 

December 2001, including t h e  date, place and circumstances of the 

incident. However, Hertz did not give notice to American 

Guarantee of the of the occurrence or its receipt of a siimmons 

and cornp la in t  u n t i  1 November 2002, more than sixt-een months after 

j.t learned of the lawsuit and the underlying incident. This 

notice is late as a mat te r  of law, and the disclaimer is valid 
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u n d e r  N e w  York l a w  without .  any  f u r t h e r  i n q u i r y .  

Hert.7 c o n t c n d s  t h a t  I tie 1 ri.r;i.irancc c o n t r a c t  shnii1.d h e  

c o n s t r u c d  u n d e r  N e w  J e r s e y  l a w  b e c a u s e  i t .5 pri.nc:ipal p l a c e  o f  

b u s i n e s s  i s  1,ocated t h c r e .  N e w  l.7er..;ey law p r o v i d e s  t h a t  late 

n o t i c e  i s  s u f f i c i e n t  g r o u n d s  f o r  d e c l i n i n g  c o v e r a g e  o n l y  i f  t h e  

i n s u r e r  can show a l i k e l i h o o d  t h a t  i t  s u f f e r e d  a p p r e c i a b l e  

p r e j u d i c c  b y  t h e  d e l a y .  Cooper  v G E I C O ,  51  NJ 8 6 ,  9 4  (1968). 

S i n c e  I l e r t z  1 .11t imate ly  p r e v a i l e d  i n  t h e  M a l k i e  lawsuit, i t  

a r g u e s ,  Amer ican  G u a r a n t e e  c a n n o t  meet  i t s  bu rden  of  showing a 

l i k e l i h o o d  of  a p p r e c i a b l e  p r e j u d i c e  b e c a u s e  it would  n o t  h a v e  

o b t a i n e d  a b e t t e r  r e s u l t  i f  i t  had  the o p p o r t u n i t y  t o  

i n v e s t i g a t e .  

Whcre t h e r e  i s  a c o n f l i c t  be tween  t h e  a p p l i c a b l e  l a w s  

of two O L  m o r e  j u r i s d i c t i o n s  i n  a c o n t r a c t  c a s e ,  N e w  Hork c o u r t s  

a n a l y z e  t h e  f a c t s  a n d  f o l l o w  t h e  l a w  of  t h e  J u r i s d i c t i o n  which  

h a s  t h e  most s i g n i f i c a n t  r e l a t i o n s h i p  t o  t h e  t r a n s a c t i o n  a n d  t h e  

p a r t i e s .  See, Z u r i c h  I n s .  C o .  v S h e a r s o n  Lehman Hutton, I n c . ,  8 4  

NY2d 3 0 9  ( 1 9 9 4 ) .  T h i s  aria1.ysis i s  r e f e r r e d  t o  as a “ c e n k e r  of  

g r a v i t y ’ ‘  or “ g r o u p i n g  of  c o n t a c t s ”  a p p r o a c h .  Id. , a n d  see 

C e r t a i n  U n d e r w r i t e r s  a t  L l o y d ’ s ,  London v .  F o s t e r  Wheeler  C o r p . ,  

36  AD3d 1.7 ( 1 ’ l t  Dept 2006), lv. t o  appeal g r a n t e d ,  2 0 0 7  N Y  App. 

Div.  LEXIS 2 4 4 0  (13t D e p t . ,  March 1, 2 0 0 7 ) .  

I n  a c o n t r a c t  case ,  t h e  p r i n c i p a l  f a c t o r s  t o  b e  

c o n s i d e r e d  a r e  t h e  p l a c e  of n e g o t i a t i o n ,  place of  p e r f o r m a n c e ,  
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l o c a t i o n  of the  :;r.ibject m a t t e r -  o f  t h e  c o n t r a c t ,  and  t h e  d o m i c i l e  

or p l a c e  of b u s i n e s s  of  the c o n t r a c t i n g  p a r t i e s .  Zurich I n s .  

k, 8 4  NY2d a t  3 1 7 .  The E’irst Department  held i n  C e r t a i n  

U n d e r w r , i t e r s  at. Lloyd’s, London, s u p r a ,  t - h a t  where an i n s u r a n c e  

c o n t . r a c t  c o v e r i n g  r i s k s  s c a t t e r e d  t h r o u g h  ;3. rnu1,tit.ude o f  

j u r i s d i c t - i o n s  i s  i n v o l v e d ,  t h e  s t a l - e  of t h e  i n s u r e d ’ s  d o m i c i l e  i s  

t h e  p r i n c i p a l  l o c a t i o n  of  the i - n s u r e d  r i s k .  The i n s u r e d ‘ s  

p r i n c i p a l  p l ace  of  b u s i n e s s  i s  t h e  “ p r i m a r y  f a c t o r ”  i n  t h e  c h o i c e  

of  law analysis, o u t w e i g h i n g  s u c h  f a c t o r s  a s  where  t h e  c o n t r a c t  

w a s  n e g o t i a t e d  and  t h e  l o c a t i o n  of  t h e  i n s u r a n c e  b r o k e r .  Munzer 

v St. P a u l  F i r e  & Mar ine  Iris. Co., 2 0 3  A n 2 d  7 7 0  ( 3 ’ “  Dept 1 9 9 4 ) .  

P l a c i n g  g r e a t e r  w e i g h t  on t h e  i n s u r e d ’ s  p r i n c i p a l  p l a c e  o f  

b u s i n e s s  i s  d e s i r a b l e  b e c a u s e  j . t  makes i t  more l i k e l y  t h a t  

c o n s i s t e n t  and  u n i f o r m  r e s u l t s  w i l l  be  r e a c h e d  i n  d i f f e r e n t  

cases .  C e r t a i n  U n d e r w r i t e r s  a t  L l o v d ‘ s ,  London,  3 6  AD3d a t  2 3 -  

2 4 .  

I n  t h o  p r e s e n t  case, H e r t z  m a i n t a i n s  i t s  p r i n c i p a l  

p l ace  o f  b u s i n e s s  i n  N e w  J e r s e y .  Rut i t  h a s  a s u b s t a n t i a l  

p r e s e n c e  i n  N e w  Y o r k ,  the p o l i c y  was i s s u e d  i n  N e w  Y o r k  a n d  

d e l i v e r e d  t o  H e r t z ‘ s  N e w  York b r o k e r ,  and  t h e  u n d e r l y i n g  a c t i o n  

w a s  l i t i g a t e d  in N e w  York w i t h  N e w  Y o r k  p l a i n t i f f s  and  N e w  Y o r k  

c o u n s e l .  N e v e r t h e l e s s ,  s i n c e  t h i s  i n s u r a n c e  p o l i c y  c o n t e m p l a t e d  

c o v e r a g e  o f  r i s k s  a c r o s s  many j u r i s d i c t - i o n s  and  h a s  i t s  p r i m a r y  

impact  on H e r t z ,  d e f e n d a n t ’ s  a rgument  t h a t  t h e  s u b s t . a n t i v e  l a w  of  
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New Jersey law should apply i s  persuasive. Therefore, the court 

l o o k s  to the subst.ar.iI:.ive l a w  of New (Jersey to dec:i.de whether 

Hertz can recc)ver under the policy. 

Hertz argues thak New ( J e r s e y  law prohibits the 

application of a defense costs deductible in a policy f o r  

automobile insurance, citing N.J. Stat. 5 45:21-3. Hertz relies 

on no othcr New Jersey authority to support its claim t h a t  the 

deductible provided for in the insurance policy does riot apply to 

t.his claim. N . J .  S t a t .  5 45:21-3 addresses  the obligation of a 

person in the business of renting automobiles to carry liability 

insurance at certain minimum levels, presumably to protect both 

rent.ers and the innocent victims of automobile accidents 

involviny rented vehicles in New Jersey. The statute does n o t  

provide that 3. defense cost deductiblc to Hertz is unenforceable, 

and it has no application to this lawsuit.' Therefore, Hertz has 

not met its burden of showing that the deductible is 

unenforceable under New Je r sey  Law, and the policy will be 

enforced as written. 

Since it is unclisputed t.hat Hertz s e e k s  to recover 

defense costs of $90,983.12, and the policy provides f o r  a 

deductible in the amount o f  $100,000, American Guarantee is 

entitled to summary judgment. Even if the claim exceeded 

It appears that a defense cost deduct-ible that reduces 
liability coveraqe is prohibited, but that is n o t  at issuc here. 
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$100, 000, Hertz w o u l d  riot bc entitled Lo summary judgment because 

there would  be a question of fact as to whether American 

Guarantee was prejudiced by HerI:z's failure to give timely 

notice, and American Guarantee would have the opportunity t n  show 

that it cou3.d have resolved t.ke Malkic, Action with 1e:r;s expense. 

Accordingly, it hereby is 

ORDERED,  A D J r J D G E D  and DECLARED that tihe motion by 

American Guarantee for summary judgment is granted; the counter- 

claim is dismissed; a n d  it is declared that Amerj-can Guarantee 

has no duty to pay any costs or expenses incurred by Hertz in 

connection with t .he  Malkie Action; and it further is 
4 

ORDERED that the cross-motion is denied; and it further 

is 

ORDERED that the Clerk is directed to enter judgment 

accordingly, with costs and disbursements to American Guarantee 

as taxed. 

Dated: Maya), 2007 
I 

ENTER : 
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