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SUPREME comr OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IAS PAK'I' 49 

and C2C CONSULTANTS, LTD., 

P 1 aint i lis, 

-agains t- 

4GEMENT LlMITED, CRED CS SCF M A P  

Indcx No. 603 15 1 /03 

Defcndants CS SCF Managemcnt Limitcd (the Manager), Credit Suisse First 

Ihston (Credit Suisse), Credit Suisse First 13oston (USA) (CSFB), CS Capital Partners, 

Ltd. (Capital Fund Owner), CS Structured Crcdit Fund, Ltd. (Credit Fund), and Credit 

Sirissc Fund Administration Limited (the Administrator) (collectively, thc CS defcndants) 

iiiovc for partial suinniary judgment and dismissal of the first, second, third, fourth, sixth, 

fourteenth and fifteenth causes of action asserted in the first amended complaint, CP1.R 

321 1, 3212 (e). Plaintiffs John M. Van Deveriter, James R. Clark and C2C Consultants, 

T,td. cross-inow for summary judgment in their favor on thc second cause of action. 

Thc underlying facts and procedural history of this action have becn fully set forth 
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in the Court's prior orders dated September 14, 2005, and July 6, 2006, and will not be 

repeated here, exccpt as is necessary for clarification. 

Bricfly, plaintiffs allege that ajoint venturc was forrncd in December 1995 by Van 

Ileventer and Credit Suisse to creatc and operate a structured crcdit hedge funds business 

in which Van Deventer would manage a family of hnds  (the Funds), sponsored and 

I?nancially supported by Crcdit Suisse. Plaintiffs i'urther allege that Van Deventer and 

Crcdit Suisse created companies necessary to cany out these roles. In I996 and again in 

1999, the parties entered into a series of restructuring agreements, including a stratcgic 

consulting agreement (the SCA) i n  which the parties set forth, among athcr things, 

plaintiffs' rights and obligations as Credit Suisse's investrncnt consultants with regard lo 

the Funds. Thc 1999 restructuring occurred in conncction with the invcstinent of $65 

rnillioii by non-party Coller International Partners TIT, Limited (the Coller Fund). 

Plaintiffs conmenced this action against the CS dcfcndants primarily on 

allegations that they brcached the tcr1iis o f  certain 1999 restructuring agreements, a joint 

vcnture agrecnient and a loan agrecment. Specifically, plaintirfi seek to recover certain 

consulting fees pursuant to the 1999-SCA, including a final consulting fcc (the break-up 

fee) bascd on the sale of Crcdit Fund asscts following the termination of the 1999-SCA. 

Plaintiffs also seek to enfbrce a joint venture agrccment, allegedly terminated prior to the 

expiration of its IO-year tcrin. In addition, plaintiffs seek to enforce a Resource Partners 

Group Limited loan agreement pursuant to which plaintiff C2CConsultants Ltd. loaned 
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tlic Funds $1.5 million. 

Delendants' Partial Summary Judgment Motion - lSt, 3rd, tjth Causes of Action 

Plaintilk' Cross-Motion: 

The CS defendants now seek partial summary judgmcnt in their favor dismissing 

thc first, third and sixth causcs of action. Plaintiffs cross-move lor partial siimrnary 

.j iidginent on a relatcd claim, the second cause of action. 

In these claims, plaintiffs allcge that the CS dcfcndaiits brcached the 1999-SCA by 

failing to pay a break-up fee upon the termination of the agreement and by improperly 

terininatiiig Ihc Credit Fund, and by tortiously interfering with contractual relations by 

causing the termination of the agreement. 

In making thesc motions, the partics have raised the very same ra'actual and lcgal 

issiics that they previously raised in connection with plaintiffs' prior motion for partial 

summary judgment on the second cause of action. 

Thc prior arid prcsent motions are based on the following circumstances, 

contentions and allegations: In January 2003, thc participating sharcholders of the Credit 

and Capital Funds passcd special resolutions allegedly reducing the end date of the Credit 

Fund's term from October 31, 2006 to February 28, 2003, and amending the Capital 

Fund's articles o f  incorporation to extcnd the duration of the Fund's term from January 3 1, 

2003 to February 28, 2003. There is no dispute that, in so doing, the Capital Fund 

shareholdcrs were acting under authority accordcd them by the Capital Fund's articlcs of 
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incorporation (see Capital Fund Kestated Arts. orAssoc., $5 100 [2], 145 [I]) .  

However, plaintiffs contend that the Credit Fund shareholders voting to shorten the 

Crcdit Fund's tcnn did not havc thc authority to do so (g Crcdit Fund Restated Arts. of 

Assoc., $8 100 [2], 145 [ 11 [a], 145 [b]). 'l'he CS defendants contend that thcy did not 

nccd to amcnd thc Crcdit Fund articles of association bccause the Credit Fund listing 

particulars provided that the Fund's tenn would be conformed to the Capital Fund's tcrm 

(. scc Crcdit Fund Listing Particulars, at 10 (''['I'he Credit Fund] has a fixed tcrm ending on 

3 lst October 2006, however the [Credit Fund's I term will be reduced or extended to 

coincide with thc tcrin of' [CS Capital]"). On February 28, 2003, thc participating 

shareholders passcd anothcr special resolution, allcgedly formally placing the Credit Fund 

into liquidation. 

The practical cffcct of thc modifications of the original tcrmination dates was that 

the Credit Fund and the Capital Fund terminated on the same day, which was prior to the 

sale of d l  ofthc Credit Fund's assets. There is no dispute that, once the Funds ended, the 

1999-SCA also terminated, and C2C lost its position as the Funds' exclusive strategic 

consultant and its ability to earn fees by actively selling the reinaining assets. A Credit 

Suisse wholly-owncd subsidiary, rather than C2C, liquidated the remaining assets. 

C2C subsequcntly dcmanded payment of a break-up fee, totaling approximately 

$16 million. This was allcgcdly calculated in accordance with thc cvaluation procedures 
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set forth in scction 9.2' (the break-up fee provision) of the 1999-SCA by hiling to pay a 

break-up fcc upon termination of the agreement. C2C contends that, pursuant to the 

break-up fee provision, it is entitlcd to payinent of thc fee upon tenniiiation of the 1999- 

SCA for any rcason, other than the passage of timc2 or its own misconduct. 

The CS defendants have rchsed to pay the demanded fee and seek summary 

judgment and dismissal of each of plaintiffs' claims for breach of the 1999-SCA, on the 

groirnd that the Funds and the 1999-SCA naturally expired by the passagc of time and 

that, thcrcfore, their contractual obligation to pay plaintifls a brcak-up fee has not been 

Tlic break-up fee provision provides i n  rclcvant part that: I 

Upon termination of this Agreemcnt for whatever reason[,] othcr than 
pursuant to clause 9.1 (a), IC2C] shall be entitled to receive all fccs and 
othcr moneys due to it  and iinpaid up until the effective datc of the 
tcrmination. 
termination other than pursuant to clauses 9.1 (a), (b) or (c) of this 
Ameement , . . , [C2CJ shall be entitlcd to payment ofan amount eqiial to 
the value of this Agreement had the tenniiiation not occurred. 

I-Jpoii the wrongful termination of this Agreemcnt 

(1999-SCA, $ 9.2 [eiiiphasis added] j. 

I n  rclcvant part, section 9.1 of the 1999-SCA provides that "[tlhis Agreement shall continuc in 
effect until the later of January 3 I ,  2003 or tcnniiiatian ofthe [later o f the  Capital Fund or Credit Fund] 
to tertninatc i n  accordance with [he provisions of the [Capital arid Crcdit] Fund Instruments" ( 1  999-SCA, 
(j 9. I ) .  Subsection 9.1 (a) provides that the Manager may terminate the 1999-SCA upon written notice, if 
the Fund auditor certifies that C2C has wilfillly or consistently materially breached the agreement and the 
breach is not cured within 60 days. Subsccliou 9. I (b) provides that the Manager may terminate the 
agreement upon writtcii notice upon C2C's uncured breach of the agreemcnt, C2C's bankruptcy, B drop in  
the value of the Fund assets below a specified threshold amount, or thc death or permanent disability of 
both Van Deventcr and Clark. Subsection 9.1 (cj  authori7es termination of the agrcctncnt by written 
consent ofbnth the Manager and C2C. 

Ttic 1999-SCA provides in relcvant part that, "On termination of the [ 1999-SCAI for any 2 

reason other Iliati thc passage oftirnc, all Assets shall be deemed distributed in kind on the dfective datc 
of such termination" ( I  999-SCA, $ 7.3 [e] j .  
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triggered. 

By dccision and order dated July 6, 2006, the Court granted in part and denied in 

part plaintiffs' prior motion. The Court denied that branch of thc motion for partial 

suiiimaryjudgrnent on the second cause of action for breach of the 1999-SCA by hiling 

to pay thc brcak-up fee, holding that section 9.2 of thc 1999-SCA was internally 

inconsistcnt because onc section of the provision supported the CS defendants' 

interpretation, while another supported C2C's. The Court, therefore, found the provisioii 

to be ambiguous and summary judgment to be inappropriate, citing W.W.W. Associates, 

Inc. v Criancontieri, 77 NY2d 157, 162 (1990); American Express Bank Ltd. v LJniroyal, 

Inc., 164 AU2d 275,277 (1'' Dept 1990), appeal denied 77 NY2d 807 (1991). & CPLR 

32 12. 

]In the prcscnt motion by the CS defendants for partial summary judgment on the 

Iirst, third and sixth causes of action, each based upon allegations of breach of the 1999- 

SCA, the parties fail to present any evidence that might have some bearing on the 

resolution of this ambiguity and instead continue to vociferously dispute whcthcr the 

I999-SCA and the Crcdit Fund were terminated by the passagc of' time, plaintifls' allcged 

misconduct, or  affirinativc action, either proper or improper, by cither side. 'I'he 

voluminous party and nun-party deposition cxcerpts, contracts, governmental filings and 

contemporaneous correspondence submitted by the parties do not resolve any of these 

issues. Instead, thcy raise numerous genuine triable issues of matcrial fact, inany 
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rcquiring credibility determinations, mandating denial of suiniiiary judgment in favor of 

eithcr party (s S.J. Capelin Assocs., Inc. v Globe M k .  COT., 34 NY2d 338, 341 

[ 19741; CPLR 32 12 [b]). 

Thcrcfore, thc branches or the motion i'or partial suminary judgment on the first, 

third arid sixth causes of action are denied. 

That branch of plaintifl's' cross-motion for partial suniinary judgmcnt on the 

sccond causc of action tbr breach of thc I999-SCA by failing to pay thc break-up k e  is 

denicd. Successive motions for summary judgment on issucs that have alrcady been 

decidcd by the Court are improper, in the absence of newly discovered evidencc not 

available to the movant at thc time the initial motion was filcd, as duplicative of its prior 

motion for the samc relief (Batac v Associatcd Sec. Specialists, 183 AU2d 678, 678 [ 1'' 

Dcpt 1992-1; Graney Dcv. Corp. v 'I'akscn, 62 AD2d I 148, 1149 [4 Dept 19781). Plaintiffs 

havc not bascd the cross motion on any such evidence. Moreover, as discusscd above, 

suininary judgment is not appropriatc where, as herc, genuine triablc issues of material 

fact exist. 

I-Iefendants' Motion - 4'h, 141h, 1 5t'1 Causes of Action: 

Thc CS defendants next scek sumnary judgment in their favor on the fourth, 

fourtcenth and fifteenth causes of action for breach of a 10-year joint venture agreement 

and breach oftlie fiduciary duty among joint vcntures as barred by the applicable statutc 

of frauds (s General Obligations Law [GOL] tj 5-701) arid for failure to state a cause of 
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action. 

In opposition, plaintifb contend that there existed a 1 0-ycar overarching joint 

venture agreement between Van Deventer and Credit Suisse that is separate and apart 

from thc contractual rclationship between the companies formed by Van Deventer and 

Credit Suisse that does not come within the ambit of the statute. Plaintills also contend 

that, even assuming that it is within the statute, thc agreement is memorialized in one or 

Inorc writings sulfkicnt to satisfy the statute. 

Scction 5-70 1 (a) ( 1 )  of the GOL provides that every agrceinent that, by its terms, 

is not to bc performed within one year of its making is void unless it is ineinorializcd in 

writing subscribed by the party to be charged. Thc statute applies to joint vcnture 

agreemcnts having a term in excess of one year (Sugar Creek Stores, Inc. v Pith, 198 

AD2d 833, 834 [4‘” Dept 19931; see K‘I’C Propcrtics, Inc. v Hio Resourccs, Ltd., 295 

AD2d 285, 286 [ lSt Dept], lv disniissed 99 NY2d 53 1 [ZOOZ]). 

Herc, the joint venture agreement allcged by plaintills has a 1 0-year term, 

commencing January 1996. Therefore, unless its material terms arc ineinorialized in a 

writing, thc agreement is void and uncnforceable. 

Contrary to plaintiffs’ contcntion, the December 13, 1995, letter agreement to Van 

Deventer drafted and executed by Credit Suisse does not contain all material t e r m  of the 

r .  alleged agreeincnt. Ihe esscntial elements of a joint venture agreement are: the intent of 

the parties to act as joint venturers, to contribute property, financial resourccs, efforts, 
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skill or knowledge, and to share jointly in the control of the enterprise and its profits and 

losses (Natuzzi v Rahady, 177 AD2d 620, 622 12d Dcpt 19911). In the letter agrcemcnt, 

Credit Suisse agrccs to fund Van Deventer's set up o h  structured credit investment h n d  

to be owned 100% by Credit Suissc (g 12/13/95 Letter Agr., 7 1). Credit Suisse also 

sets forth its monetary investinent obligations, including thc payment ol' Van Deventer's 

personal reinuneratjoxi for his services (see id., 7 2); however, at no point do the partics 

agrcc to share losses from the allegedjoint venture. While Credit Suissc agrees to pay 

Van Dcvcriter a break-up ree, shoitld it withdraw from the business, (see id., 7 4), at no 

point do the parties rekr to a 10-year term. They do refer to a fivc-year tenn regarding 

the vesting ofrcvcnuc allocatable to Van Deventer's finn, defined as thc Advisor, and the 

dissolution of the Advisor (see id., 11 5) .  'I'he five-year tcrin expired at the end of 200 I ,  

well before the CS defendants' alleged inisconduct in 2003. For these reasons, the 

December 13, I995 letter agreement, by itself, docs not support the existence of the joint 

venture agreement as alleged by plaintiffs. 

Plaintif'l's' contcntion that thcrc exists documentary evidence, when taken together, 

that demonstrates the cxistcncc of the allcgcd joint venture agreement is similarly without 

merit. "The statutc of frauds docs not require the 'memorandum . . . to be in one 

documcnt. It may be pieced together out of separate writings, connected with one another 

either expressly or by the internal evidence of subject-matter and occasion'" (Crabtree v 

Elimbeth Arden Sales Corp., 305 NY 4S, 54 [1953], quoting Marks v Cowdin, 226 N Y  
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138, 145 [1919]; Nnusch v AON COT., 2 AD3d 101, 101-102 [l"Dept 20031; see GOL 

$ 5  5-701 La1 111, 5-701 [a] [3] [dJ). Flowevcr, the writings must contain all the essential 

terms of the alleged agreement and at least one must bc signed by thc party to bc charged 

L id. at 54). 

'Thc documentation relied upon by plaintiffs, evcn when pieccd together, docs not 

cvidencc the claimed joint venture agreenicnt. Plaintiffs cite to thc December 13, 1995 

letter agreement discussed above, the October 30, 1996 letter agreement exccuted by 

Credit Suisse and Van Devcnter and thc October 3 I ,  1996 Crcdit Fund call option 

agrecnient exccuted by Credit Suisse and Van Deventer. They also citc to statements 

from former senior officers of thc CS defendants and to stateinents and documents from 

the CS defendants' formcr attorneys. A review of the cited cvidence reveals that they do 

not dcmonstratc an agreement to sharc profits and losses for a 10-year period but, at most, 

indicate an agreement to set up companies to perform certain rolcs in the creation and 

niaiiagciiieiit of a structured credit investment fund busincss. Certainly, there is no 

disputc that Van Deventcr and Crcdit Suissr: created thc companies rcquired by the letter 

agreements and that the coinpanics entered into a serics of restructuring agrecments in 

I996 and again in 1999. 

Whilc some of the documents include terms such as, "joint venturc," "venture" or 

"work togethcr," when these tcrms are read in contcxt, it is clcar that thcy are not used as 

specific delhing terms of a 10-year joint venturc agreement. Merely applying a label 
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such as "venture" or "partnership" to a business arrangement mcimorialized in a contract 

does not, by itself, create a joint venture or subject the parties to partnership fiduciary 

obligations (E Clcland v 'I'hirion, 268 AD2d 842, 843 [3d Dcpt 20001). Here, the terms 

appear to bc used inerely to cxpress Credit Suissc's pleasure at continuing a business 

relationship with Van Deventer and his companies, as defined by the restructuring 

agreemcnts. For example, in the October 30, 1996 letter agreement draftcd by Credit 

Suissc, the company writes that "1 w]c look forward to continuing to run a profitable and 

efficient venture together." T Towever, in the s a m  lctter agreement, the partics agree that, 

in  consideration of Van Deventer's companies (C2C and Cabot Internatioiial Consultants, 

1,td. [CIICI) entering into thc 1996 restructuring agreements, Credit Suissc will use its best 

efrorls to ensure that its companies comply with those agrcemcnts. Significantly, the 

partics agree that the December 13, 1995 letter agreement is superceded by the 1996 

restructuring agreements. 

Similarly, in the Credit Fund call option agreement, Van Dcvcnter and Credit 

Yuisse expressly agree to "work together" (Credit Fund Call Option Agr. Background, 5 

A). While the call option agreement references a 1 0-year tenn, when the provision is read 

in context, it is clear that the term applies only to that agreement and not to a joint venture 

Lzgrceiiient (see id.). 

None or  thc documents upon which plaintiffs rely indicate the existence or a joint 

venture having a IO-year tcnn. The duration of an agreement is a material term (see 
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Ginsberg Mach. Co. v 1. & 11. Label Processing Cop. ,  341 F2d 825, 828 [2d Cir 19651). 

It is particularly important herc where plaintiffs claim that the joint venture had a 1 0-year 

term and survived the execution of numerous other written agreements in which the 

parties disclaimed that their business dealings gave risc to the cxistencc of a partnership 

and its attendant fiduciary dutics. 

Inasmuch as plaintiffs have failed to produce one writing or series of writings, that 

contain the inaterial tcrins of the alleged -joint vcnture agrcement, the claimed agreement 

is void and uncnhrceable. 

Jn any event, assuming, for purposes ofthese niotions only, that the parlies had 

f'orined a joint venture having a 10-year term, that agreement was superceded by the 

subsequcnt coinprchcnsive restructuring agreements related to the Capital and Credit 

Funds that were exccuted in 1996. Further, thesc agreeincnts were themsclves superseded 

by the restructuring agrceiiients exccuted in 1999. 

Plaintiffs admit in the Grst aincnded complaint that: 

Cabot entercd into a number of agreemcnts with Credit Suisse 
relating to, among other things, the governance of and the 
parties' respcctive responsibi litics to the joint venture. These 
agreements carefully mcmorializcd the parties' agrecment to the 
October 31, 2006 Tcrmination Date and Credit Suissc's 
obligation to pay a Break-up Fee if it abandoned the joint 
venture prior to thc Teriniiiation Date. These agrcements which 
defined thc rights and obligations of Cabot and Credit Suissc in 
the joint vcnture superseded the December 13, 1995 firm offer 
I'roin Credit Suissc to Van llcventer. 

(First Am Coinpl, 1[ 36 [emphasis added]). PlaintiI'h further admit that, pursuant to thc 
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I999 restructuring, the original govcrning agreements executed in 1996 llwcrc all 

tcrininated and replaccd with new contracts" (d, 7 88). 

Moreover, in both the 1996 and 1999 rcstructuriiig agreements, the contracting 

parties expressly disclaim the creation of any partnership-like relationship between 

plaintifls and the CS defendants. Both the 1996-SCA and the 1999-SCA provide that 

C2C "shall for all purposes be ;in independent contractor and not an cmployee of [the 

Manager] or thc Funds, nor shall anything herein be construed as making [the Manager[ 

or ii Fund a partner with C2C or any o r  its Associated Persons or clients" (1996-SCA, 5 

4.4 [cimphasis added]; 1999-SCA, tj 4.4 [emphasis added]). The I996-SCA and 1999- 

SCA dcfine Van Devcnter and Clark as "associated persons" within the meaning of the 

provision (see id., 5 11 -3; I 999-SCA7 $ 11.3). 

Plaintiffs also contend that the partial performance by lhcmsclves and the CS 

dcfcnclants of an oral joint venture agrccment having a 1 0-year tcrm demonstrates the 

cxistenw. of such an agreement. Plaintiffs further contcnd that the partial perlbrmancc 

consistcd of the plaintiffs' and the CS defendants' creation dcompanies, entry into 

agrcenients and thcir interaction for more than eight years in furtherance of the allcged 

joint venture. 

If parties to an oral agreement partially perform the agrccment, then the oral 

agrcement will be removed from thc reach of the statute of frauds (Richbell Information 

Sews. ,  Inc. v Jupiter Partners, L.P., 309 AD2d 288, 297-298 [ 1'' Dept 20031). 
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S igni Gcant ly, however, 

[tlhe doctrine of part perfonmance may bc invoked only if 
plaintill's actions can be characterized as 'unequivocally 
referable' to the agreement allcged. It is not suffkient . . . that 
the oral agrccment gives significance to plaintiff's actions. 
Rather, the actions alone must be 'unintelligible or at least 
cxtraordinary', explainable only with reference to the oral 
agreement" 

(Anostario v Vicinanzo, 59 NY2d 662,664 [ 19831, quoting Burns v McCormick, 233 NY 

230,232 119221). 

A joint venture "is in a sense a partnership for a limited purposc, and it has long 

been rccognized that the legal conscquences of a joint venture are equivalent to those of a 

parincrship" (Gramcrcy Equities Cow. v IJumont, 72 NY2d 560, 565 [ 19881). Further, 

a iiduciary relationship does not arisc by operation of law, but 
must spring from the parties themselves, who agrce to and 
accept the rcsponsibilities that flow from such a contractual 
fiduciary bond. Courts look to the parties' agrccrnents to 
discover, not generate, the nexus of relationship and the 
particular contractual exprcssion establishing the parties' 
interdependcncy. . . . Unlcss the particular agreement 
establishes a relationship ol' trust, one will not spring from a . . 
. contract in and of itself, for without somc agreed-to nexus, 
there is no relationship of trust and, thus, no duty of highest 
I oyal ty . 

(Northcast Gen. Corp. v Wellington Adv., Inc., 82 NY2d 158, I60 [ 19931). 

Here, thc conduct citcd by plaintiffs is not unequivocally rel'erable to the joint 

venture agreenicnt, as allegcd. Tnstead, thcir conduct could be explained as preparatory 

steps taken with a view toward coiisuinmatim of an agrccment in the future and, 
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thedorc ,  cannot support a claiin of partial performance. Once Van Dcventer and Credit 

Suisse crcated the companies, their subsequent conduct appears to havc been undcrtaken 

in full?llinent of the parties' obligations under the 1996-SCA and, later, the 1999-SCA and 

the other rcstructuring agreemcnts executed in 1999. 

ITaving failcd to demonstrate thc existence of a written joint vcnture agrccment, 

plaintiffs have also failed to dcinonstratc the existence of a fiduciary duty running from 

thc CS del'cndants to Van Dcvcnter, as joint venturers. Among sophisticated business 

people, fiduciary duties must be rcflected in written documents (sce id. at 160). 

For thc foregoing reasons, the branches of thc motion for partial summary 

judgment in the CS dcfendants' favor on the fourth, fourteenth and fifteenth causes of 

action are granted and thesc claims arc dismisscd. 

That branch of plaintiffs' motion to impose sanctions against thc CS defcndants for 

spoliation of evidcnce is denied. "Spoliation sanctions are appropriate whcrc a litigant, 

intcntionally or ncgligently, disposes of crucial items of evidence involved in an accident 

before his or her adversary had an opportunity to inspcct them" (Abar v Frcightliner 

Coy . ,  208 AD2d 999, 1001 [3d Dept 19941). Thc record docs not support a finding that 

spoliation of evidence rclating to the lormation of the joint venture oncc in the possession 

of Oinar Martin Cordes, a former managing dircctor of thc CSFB Leveraged Funds Group 

in London, England, occurrcd. 

Cordes testified at deposition that he was actively involved in the negotiation of 

15 

[* 16 ]



the 1999 reorganization contracts (m Cordes 5/20/05, Dep Tr, at 14:7-10). Inasmuch as 

Cordes was not employed by CSFB prior to 1999 (sce id. at 52:2-4), he could not have 

been involved in the negotiations surrounding the 1996 reorganization. Cordes testified 

that he has had 110 personal involveincnt with the Credit or Capital Funds sincc April 

2000 (sec id. at 86: 13- 19) a i d  has not bcen involved with the Leveraged Funds Group 

sincc June or July 2002 (see id. at 44:6-17). Plaintiff's served and filed the complaint in 

October 7, 2003, inore than a year later. Cordcs furthcr testificd that he ceased his 

employment at Credit Suisse in Dccember 2003 (see id. at 9:23-24), which was 

approximately three months bcl'orc plainti€fs servcd their initial demands for the 

production of documents in March 2004. There is no dispute that Credit Suissc's in-house 

legal department requested Cordes to gathcr and arrange for copying his preserved 

documents and that Cordes' hard copy archived files were searched for relevant 

documentation (see id. at 25:9-14, 84:9-11). While plaintiffs contend that hundrcds of e- 

mails relating to the inalter were nol preserved by Cordes, the record is devoid o[ any 

cvidcnce demonstrating, that the e-rnails were destroyed after the complaint was liled or 

that, in 2003, Cordcs possessed any relcvant documents or e-mails generated during the 

1999-2OOO time period. For these rcasons, it appears unlikcly that Cordes would have 

been personally involved in the alleged fonnatjon ofthe joint venlurc in 1996 or could 

have intentioiially destroyed such documentation during the pendency of the action. 

Accordingly, it is 
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OKDE.Kl<D that the motion is granted to the extent that suininary judgiiicnt in 

favor of defendants CS SCF Management Limited, Credit Suisse First Boston, Credit 

Suissc First Boston (IJSA), Tnc., CS Capital Partncrs, Ltd., and Credit Suisse Fund 

Administration Limilcd on the fourth, fourteenth and fifteenth causes of action is granted 

and these claims arc dismisscd, and that thc balance ofdcfcndants’ motion is denied; and 

it is further 

0RDT:RET) that plaintiffs’ cross motion is denied in its entirety. 

Dated: May 29, 2007 

ENTER: 

J.S.C. / 

17 

[* 18 ]


