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INDEX NO. 05-6732 
CALENDAR NO. 06- 02 143-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Idon. - ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
JAMES BENEDETTO, 

Plaintiff. 

against - 

EDWARD R. MCMILLAN and GERALDINE 
MCMILLAN, 

MOTION DATE 12-20-06 
ADJ. DATE 2-23-07 
Mot. Seq. # 001 MG;CASEDISP 

TIERNEY & TIERNEY 
Attorneys for Plaintiff 
409 Route 112 
Prot Jefferson Station, NY 1 1776 

ABAMONT & ASSOCIATES 
Attorneys for Defendants 
200 Garden City Plaza, Suite 400 
Garden City, NY 11530-9250 

Defendants. : 
X 

I~Npon t h e  following papers numbered I to 26 read on this motion for summary judgment : Notice 
1 - 11 ; Notice of Cross Motion and supporting papers 

- : An~;wcring Affidavits and sJpporting papers ; Replying Affidavits and supporting papers - 
of Motioii, Order to Show Cause and supporting papers 

12 - 24 
15 - 26 - : Other ; (** ) it is, 

ORDERED that the motiori by defendants for summary judgment dismissing the 
c o nip la i n t i s g1-an ted. 

’laintil’f James Benedetto commenced this action to recover damages for personal 
injuries sustairicd in a motor vehicle accident that occurred at the intersection of Middle Country 
Road ai-d Eastwood Boulevard in the Town of Brookhaven on May 12,2002. The bill of 
particul#m alleges that plaintiff suffered various injuries as a result of the collision, including 
spraindstrains in the cervical, thoracic and lumbar regions of the spine; posterior disc herniation 
at level C6-C7; and “aggravation of preexisting disc pathology C2/3 through C6/7.” It further 
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alleges ihat, while plaintiff was not confined to bed or home for any period of time, he was 
unable to work for four months after the accident. 

Ikfkndants now move for summary judgment dismissing the complaint on the ground 
that  plaintiff is precluded by Insurance Law 95104 from recovering for non-economic loss, as he 
did not .;Listaincd a “serious injury” within the meaning of Insurance Law $5102 (d). 
Defendants’ submissions in support of the motion include copies of the pleadings; a transcript of 
plaintifi’s deposition testimony; and sworn medical reports prepared by Dr. Noah Finkel and Dr. 
Frederick Mortati. At defendants’ request, Dr. Finkel, an orthopedic surgeon, and Dr. Mortati, a 
tieuroloijst. examined plaintiff in April 2006, and review various medical records related to his 
alleged i n  1 ~iries.  

31anitiff opposes the motion, arguing that issues of fact exist as to whether he sustained 
injuries within thc “permanent consequential limitation of use” or the “significant limitation of 
use” categories. Plaintiff further asserts that a triable issue exists as to whether he sustained a 
nonperinancnt injury within the 9011 80 category. Plaintiffs evidence in opposition includes an 
affidavit and sworn medical report j by his treating chiropractor, Dr. David BenEliyahu; records 
related o his treatment at the emergency department of Mather Memorial Hospital; and sworn 
magiiet I: resoiiance imaging (MRI) reports concerning plaintiffs cervical and lumbar regions 
dated M a y  30, 2002 and June 18, 2002. 

Insurance Law $ 5 102 (d) defines “serious injury” as “a personal injury which results in 
death; c isnien-iberment; significant disfigurement; a fracture; loss of a fetus; permanent loss of 
use of a body organ, member, function or system; permanent consequential limitation of use of a 
body organ or member; significant limitation of use of a body function or system; or a medically 
determined injury or impairment of a non-permanent nature which prevents the injured person 
fi-om performing substantially all of the material acts which constitute such person’s usual and 
customary daily activities for not less than ninety days during the one hundred eighty days 
immediately following the occurrence of the injury or impairment.” 

A defendant seeking summary judgment on the ground that a plaintiffs negligence claim 
is barred under the No-Fault Insurance Law bears the initial burden of establishing a prima facie 
case th2.t thc plaintiff did not susta,n a “serious injury” (see, Toure v Avis Reizt A Car Sys., 98 
NY2d 3.15, 746 NYS2d 865 [2002j; Caddy vEyler, 79 NY2d 955,582 NYS2d 990 [1992]). 
When a defendant seeking summary judgment based on the lack of serious injury relies on the 
tinding:, of tlit. defendant’s own witnesses, “those findings must be in admissible form, i.e., 
affidavits and affirmations, and not unsworn reports” to demonstrate entitlement to judgment as 
a niatte- of law (Pagum v Kingsbury, 182 AD2d 268, 270, 587 NYS2d 692 [2d Dept 19921). A 
defend; nt also may establish entitlement to summary judgment using the plaintiffs deposition 
testinionq and medical reports and records prepared by the plaintiffs own physicians (see. 
Fragak v Geiger, 288 AD2d 43 1, 733 NYS2d 901 [2d Dept 20011; Torres v Miclteletti, 208 
AD2d f 19,616 NYS2d 1006 [2d Dept 19941; Craft v Brarztuk, 195 AD2d 438,600 NYS2d 251 
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[2d Dept 1993 1; Pagaizo v Kingsbury, supra). Once a defendant meets this burden, the plaintiff 
tniust prcsent proof in admissible fcnn which creates a material issue of fact, or demonstrate an 
icceptablc excuse for failing to meet the requirement of tender in admissible form (Caddy v 
Eyler, s t p - a :  Pagano v Kingsbury, supra; see, Grasso v Aizgerami, supra; see generally, 
.Ziickerrrzait v City of New York, 40 NY2d 557,427 NYS2d 595 [1980]). 

I’IaintifT testified at a deposition conducted on March 14, 2006 that he is employed as a 
wood floor installer by World Class Custom Floors, and that he missed four months of work due 
to the itijur~es he suffered in the accident. He testified that he sought medical treatment at the 
mergeiicy department of Mather R4emoriaI Hospital the day of the accident, and that he sought 
treatmeiit froiii his primary care physician approximately one week later. Plaintiff testified that 
approximately two weeks after the accident he was referred by his attorney to a chiropractor, Dr. 
BenEliqahu, f’or treatment. He testified that he regularly received chiropractic treatments from 
Dr. BenElytahu until December 2002, and that he did not receive any other medical treatment for 
his tii.jui ics. M%en questioned about his present condition, plaintiff testified that he continues to 
experience intermittent headaches ilnd pain in his neck and back, and that he no longer is able to 
lift weik,hts due to his spinal injuries. 

131. Finkel’s report states that plaintiff presented with complaints of recurrent neck 
stiffiics:, and pain and stiffness in his lower back. It states, in relevant part, that plaintiff 
exhibited full active range of motion during testing of the cervical region, although he did 
coinplain of pajn at the extreme ranges of movement. It states that the examination of plaintiffs 
cervical spine revealed no evidencc of pain, tenderness or paraspinal spasm, and that plaintiff 
demons rated MI range of motion in his upper extremities. The report states that there was no 
evideiic 2 of pain, spasm or tenderness in plaintiffs lumbar region, and that range of motion 
testing >bowed lumbar joint movement within normal limits. In addition, it states that plaintiffs 
deep tcr,don reflexes were nornial, and that there was no evidence of weakness or atrophy in his 
Lipper 01‘ Iowa extremities. Dr. Fiiikel opines in the report that plaintiff suffered cervical and 
lumbar ;trains as a result of the accident, and that such injuries have resolved. He further 
concludes that his examination produced no objective findings corroborating plaintiffs 
coniplaints of pain and stiffness, artd that there is no objective evidence of disability. 

Similarly, Dr. Mortati’s report states that plaintiff walked with a normal gait, with no 
sign of cerebellar dysfunction, It states that plaintiff had excellent muscle strength in his upper 
and lower extremities, and that his muscle tone and bulk were intact. It states that plaintiff could 
touch his fingers to his toes during forward flexion; that the straight leg raise test was negative 
bilatcra ly; and that no spasms were detected in the paraspinal muscles. Further, the report states 
that plaintiff’s deep tendon reflexes and sensory responses were normal. Dr. Mortati concludes 
that plaintiffs complaints of neck and back pain are not due to cervical or lumbosacral 
radiculcpathq or to any other neurological pathology. 

Tlie medical evidence presented by defendants establishes prima facie that plaintiff did 
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not suffer a serious injury as a result of the accident (see, Hasner v Budtzik 35 AD3d 366,826 
NYS2d 387 [2d Dept 20061; Kearse v New York City Tr. Autli., 16 AD3d 45,789 NYS2d 281 
[2d Dept 20061; Meely v 4 G’s Truck Renting Co., 16 AD3d 26, 789 NYS2d 277 [2d Dept 
20051; iJIziiite-.4ime v Ho, 274 AD2d 569, 712 NYS2d 133 [2d Dept 20001). A defendant who 
submits admissible proof that a plaintiff has full range of motion and suffers no disabilities as a 
result ol‘tlie subject accident establishes prima facie that the plaintiff did not sustain a serious 
iinjury, despite the existence of an MRI report showing a herniated or bulging disc (see, Kearse v 
New York Cigl Tr. Autli., supra; Meely v 4 G’s Truck Renting Co., supra; Diaz v Turner, 306 
AD21 24  I ,  76 I NYS2d 93 [Zd Dept 20031). The burden, therefore, shifted to plaintiff to raise a 
lriable  sue of fact (see, Gaddy v Eyler, sziprz). 

A plaintiff claiming injury within the “limitation of use” categories must substantiate his 
or her complaints of pain with objective medical evidence showing the extent or degree of the 
I~nnitaticm of rnovenient and their duration (see, Laruffa v Yui Mirzg Lau, 32 AD3d 996, 82 1 
NYS2d 642 [2d Dept 20061; Cerisier v Tlzibiu, 29 AD3d 507, 815 NYS2d 140 [2d Dept 20061; 
M ~ J W Y S  v Bobower Yeslziva Bttei Z‘ioiz, 20 AD3d 456, 797 NYS2d 773 [2d Dept 20051). He or 
she must present medical proof contemporaneous with the accident showing the initial 
restrictions i n  movement or an explanation for its omission (see, Bell v Rameau, 29 AD3d 839, 
8 14 EI’S2d 5 3 i  [2d Dept 20061; Suk Ching Yeurzg v Rojas, 18 AD3d 863, 796 NYS26 661 [2d 
Dept 2005 1; Ijkaclz v Neiman, 306 AD2d 380, 760 NYS2d 866 [2d Dept 2003]), as well as 
objective medical findings of limitations that are based on a recent examination of plaintiff (see, 
Laruffa v Yui Miiig Lau, supra; Murray v Hartjord, 23 AD3d 629, 804 NYS2d 416 [2d Dept 
ZOOS], / v  ileriicd 6 NY3d 713, 816 NYS2d 748 [2006]; Batista v Olivo, 17 AD3d 494, 795 
NYS2d 54 [2d Dept 20051; Kauderer v Perzta, 261 AD2d 365, 689 NYS2d 190 [2d Dept 19991). 
Moreover, a plaintiff claiming serious injury who ceases treatment after the accident must offer a 
reasonaslo explanation for having done so (Pommells v Perez, 4 NY3d 566, 574, 797 NYS2d 
380 [ 2 0 3 5 ] ;  see, Joseph v Layize, ’24 AD3d 516, 808 NYS2d 253 [2d Dept 20051; Ali v Vasquez, 
19 AD3d 520, 797 NYS2d 528 [2d Dept 20051; Butistu v Olivo, supra). 

-Iere, plaintiff failed to provide a reasonable explanation for the cessation of medical 
trcatnne i t  for his alleged spinal injuries seven months after the subject motor vehicle accident 
(set', Phillips v Zilinsky, AD3d -, 2007 WL 1147395 [2d Dept, April 17, 20071; Husrzer v 
BurZiiik, siqn-a; D’AZba v%zg-Ar Clzoi, 33 AD3d 650, 823 NYS2d 423 [2d Dept 20061; 
Byciiitlre v Kombos, 29 AD3d 84.5, 815 NYS2d 693 [2d Dept 20061). Plaintiff alleges that he 
ceased ;ill medical treatment for his aIleged injuries seven months after the accident, because No 
Fault bc nefjts were terminated and he “had no health insurance [and] accordingly could not 
afford the treatment.” However, 111: failed to present any evidence substantiating the claim that 
No F ~ L I  t benefits were terminated in December 2002 and that, despite being employed full time, 
lie could no afford to pay for additional medical care (see, Moharned v Siffvairz, 19 AD3d 561, 
797 NYS2d 532 [2d Dept 20051; Neugebauer v Gill, 19 AD3d 567,797 NYS2d 541 [2d Dept 
20051; Villalta v Sclieclzter, 273 AD2d 299, 710 NYS2d 87 [2d Dept 20001; Gomez v Ford 
Motor Credit c‘o., 1 0  Misc 3d 900, 810 NYS2d 838 [Sup Ct, Bronx County 20051). 
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Further, plaintiff failed to produce competent medical evidence that he was unable to 
perforni substantially all of his daily activities for at least 90 of the 180 days immediately 
following the ,accident (see, Zitzgeip v Zylberberg, 35 AD3d 851, 828 NYS2d 128 [2d Dept 
20061; Duvis v New York City Tr. At&., 294 AD2d 531, 742 NYS2d 658 [2d Dept], lv denied 
98 NYTd 612, 749 NYS2d 475 [2C102]; Saittte-Aime v Ho, supra; Arshad v Gomer, 268 AD2d 
450, 70 1 YYS2d 91 9 [2d Dept 20001). The affidavit and medical reports by Dr. BenElyiahu 
demonstrm that range of motion testing performed on August 2,2002 revealed only minimal 
restrictions in joint function in the cervical and lumbar regions of plaintiffs spine. The 
allegati xi by Ilr. BenElyiahu that plaintiff "was still not ready to go back to work" in August 
2002, tlierefore, is rejected as tailored to meet the statutory requirements of Insurance Law 
$5  102 (d)  (see,  Saitzte-Aitne v Ho,  supra). Plaintiffs assertion, standing alone, that he was 
unable io work for four months dui: to his injuries is insufficient to create a triable issue of fact 
as to the 90/180 claim (see, Felix 1' New York City Tr. Auth., 32 AD3d 527, 819 NYS2d 835 [2d 
Dept 2(106]; Saittt-Aime v Ho, supra; Jackson v New York City Tr. Autlt., 273 AD2d 200, 708 
NYS2d 469 [2d Dept 20001). 

MAY 2 E 2007 Dated: 

Accordingly, summary jud<=nient dismissing the complaint based on plaintiffs failure to 
meet tli 2 serioLis injuiy threshold is granted. 

rl"L- .-----p 
I .- 

/ 

X FlNAL [)ISPOSITION 

[* 5 ]


