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X 
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ABAMONT & ASSOCIATES 
Attorneys for Defendants Geeta 
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Garden City, New York 11 530-9250 

McCABE, COLLINS, McGEOUGH, et al. 
Attorneys for Defendants Leomrd 
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I’po 1 the following papers numbered 1 to 22 read on this motion for sumniary iudgment ; Notice of Motioid 
Orc1~1.1- to  Shox.\, Cause and supporting papers ; Notice of Cross Motion and supporting papers -; Answering 
Affidavits and supporting papers 13 - 18 ; Replying Affidavits and supporting papers 19 - 20; 21 - 22 ; Other ; 
( m j f k r i 4 m t + T X m n -  ) it is, 

1 - 12 

ORDERED that this inotion by defendant Bharathan Geeta for an order pursuant to CPLR 3212 
gra i t  ing su imiary j itdgment dismissing the complaint against her is denied. 

This is an ,iction to recover damages for personal injuries allegedly sustained by plaintiff Diana 
Koch (“plaintiff ’) when her vehicle was rear-ended by a vehicle operated and owned by defendant 
Arthur Leo lard, I11 (“Arthur”) in the westbound lane of North Country Road, a two-way one-lane 
roajway, i r  the Town of Brookhaven, Suffolk County, on January 20, 2004. The following facts are 
uiiciisputcd Tlicre were three vehicles involved in the accident. The lead vehicle which was operated 
a n d  owned by defendant Geeta Bharatlian, s/h/a Bharathan Geeta (“Bharathan”), skidded to a stop in a 
snow bank on the right side of the roac ; behind it was plaintiffs vehicle; and last in line was the Arthur 
vel-icle. 
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Defmdant Bharathan now moves for summary judgment in her favor dismissing the complaint 
on .he ground that plaintiffs have failed to prove that defendant Bharathan was negligent and that 
pla ntiff ha:; not sustained a serious iiij ury as defined in Insurance Law 5 5 102 (d). In support, Bharathan 
submits, i171er alia,  the pleadings; a bill of particulars; the affirmed report dated September 13, 2006 of 
her examin uig orthopedist, Dr. Craig Ordway; and the deposition testimony given by plaintiff, Bharathan 
and Arthur. 

At lier examination before trial, plaintiff testified to the effect that, while she was traveling 
westbound on North Country Road, shz observed the Bharathan vehicle in front of her move slowly into 
tlie side of the road and stop, “blocking a quarter of [her] lane.” To avoid hitting the Bharathan vehicle, 
plaintiff slowed down and drove around the vehicle. Then, she felt an impact from behind caused by the 
Arthur vehicle. At the time of the impact, plaintiffs vehicle was moving. As a result of the impact, she 
“felt the car moved faster than [she] was moving prior to the bump in the car.” 

At I let- deposition, defendant Bharathan testified to the effect that, while she was traveling 
westbound on North Country Road, sh: lost control of her vehicle, which skidded into a snow bank on 
tlie right side of the road and was embedded in the bank. “Moments” later, she felt a light impact from 
behind caused by the Arthur vehicle. E3harathan did not “observe plaintiffs vehicle go around [her] 
befhre the impact.” She also did not observe “[plaintiffs] vehicle being struck.” 

At his deposition, defendant Arthur testified to the effect that, while he was traveling westbound 
on ’Tort11 C 3untiy Road at approximatdy 20 to 30 miles per hour, he first observed the Bharathan 
vehicle “perpendicular to the road, with the nose of the car in a snow bank.” At the same time, he also 
observed plaintiffs vehicle which “stopped in the middle of the road.” At the time, the distance 
between thc Bharathan vehicle and plaintiffs vehicle was “less than the width of a Hyundai Sonata,” 
and the distance bctween his vehicle attd the Bharathan vehicle was approximately 15 to 20 feet. Arthur 
also testified that, since the observation of the Bharathan vehicle, he had applied his brakes, but “came 
intcl contact with two vehicles at the same time.” 

It IS well settled that a prima facie case of liability is created when the operator of the moving 
vchicle rcar-ends ;I stopped vehicle and that a duty of explanation is imposed on tlie operator of the 
nio.riing vel-icle to excuse the collision by providing a non negligent explanation, such as a mechanical 
hilare,  a sudden stop of the vehicle ahead, an unavoidable skidding on a wet pavement or some other 
r-ea:;onable <muse (see, Rainford v Hart, 18 AD3d 638, 795 NYS2d 645 [2005]; Tlzoinaiz v Rivera, 16 
AD3d (167, 792 N‘L’S2d 5 5 8  [2005]; Power v Hupart, 260 AD2d 458, 688 NYS2d 194 [1999]). If the 
operator of the moving vehicle cannot :ome forward with any evidence to rebut the inference of 
negligence, the driver of the lead vehicle may properly be awarded judgment as a matter of law (Rriss v 
Tnvestecli J’ec., 6 14D3d 602, 775 NYS2d 867 [2004]; Reid v Courtesy Bus Co., 234 AD2d 531, 651 
N Y  S2d 6 1 2  [ 19961). It is also well settled that a driver of a motor vehicle who is approaching another 
moior vehicle from the rear is bound tcl maintain a safe rate of speed and has a duty to keep control over 
his vehicle, as well as to exercise reasonable care to avoid colliding with the other vehicle (Clzapel v 
Me-ver, 306 AD2d 235, 762 NYS2d 95 [2003]; Power v Hupart, supra; see also, Vehicle and Traffic 
Law 41 129 [a]). 
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Here, the deposition testimony of defendants Bharathan and Arthur conflicted with each other as 
to t ie happening of the accident. Moreover, there is an issue of fact as to whether the plaintiffs vehicle 
canie to a slop or moving at the time o Fthe impact. Under this circumstances, there is a question of fact 
as 13 whethx the action of defendant EIharathan contributed to any injuries sustained by plaintiff (see, 
Viggiano v Cni~rnun, 250 AD2d 836, 673 NYS2d 714 [1998]). Thus, defendant Bharathan has failed to 
s w a i n  the iiitial burden of establishing a prima facie entitlement to judgment as a matter of law. 
Accordingly, this branch of the motion by defendant Bharathan for summary judgment on the issue of 
liability IS  cented. 

Defendant Bliarathan also seek summary judgment on the ground that plaintiff did not sustain a 
”serious inj~iry” as defined in Insurance Law 5 5 102 (d). 

By their bill of particulars, plaintiffs allege that, as a result of the subject accident, plaintiff 
sits1 ained serious injuries including herniated discs at C5-C6 and C6-C7; cervical radiculopathy; and 
cervicla spine sprain. In addition, plaintiff claims that, following the subject accident, she was confined 
to ked and home for approximately t h r x  weeks. 

Insiarance Law $ 5  102(d) defines “serious injury” as “a personal injury which results in death; 
disiiiembennent; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
org,in, nieimber, function or system; permanent consequential limitation of use of a body organ or 
member; sigificant limitation of use of a body function or system; or a medically determined injury or 
iniylairnient of a non-permanent nature which prevents the injured person from performing substantially 
all o f  the material acts which constitute such person’s usual and customary daily activities for not less 
than ninety days during the one hundred eighty days immediately following the occurrence of the injury 
ar i mpainnent.” 

In order to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
1 0 ~ 5 ~  of use o f a  body organ, member, fiinction or system (Oberly v Bangs Ambiifarzce, 96 NY2d 295, 
727 NYS2c 378 [2001]). To prove the extent or degree ofphysical limitation with respect to the 
”permanent consequential limitation of use of a body organ or member” or a “significant limitation of 
use of a body function or system” categories, either a specific percentage of the loss of range of motion 
m u s t  be ascribed, o r  there must be a sufficient description of the “qualitative nature” of plaintiffs 
limitations, with an objective basis, correlating plaintiffs limitations to the normal function, purpose and 
use of the body part (Tozire v Avis Rent A Car Sys., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
mild or slight limitation of use is considered insignificant within the meaning of the statute (Licari v 
Elhott, 57 I W 2 d  :!30, 455 NYS2d 570 [1982]). 

It is for the court to detennine in the first instance whether a prima facie showing of “serious 
inj i1 ry” has bcen made out (Tipyiizg-Cmtari v Kifheizny, 174 AD2d 663, 571 NYS2d 525 [ 19911). The 
initial burdm is 011 the defendant “to present evidence, in competent form, showing that the pIaintiff has 
no cause of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [1992]). Once 
defcndant has met the burden, plaintiff must then, by competent proof, establish a prima facie case that 
sucii serious injury exists (Caddy v Eyr‘er, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order 
to be in a competent or admissible forni, shall consist of affidavits or affirmations (Pagaizo v Kingsbury, 
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182 AD2d 268, 5817 NYS2d 692 [ 19921). The proof must be viewed in a light most favorable to the 
nonmoving party, here, the plaintiff (Cumnturere v Villarzova, 166 AD2d 760, 562 NYS2d 808 [1990]). 

Her$:, defendant Bharathan failed to make a prima facie showing that plaintiff did not sustain a 
serious injury witliin the meaning of Insurance Law 4 5102 (d) (see, Neiizblzard v Delatorre, 16 AD3d 
39C, 791 N YS2d 1 44 [ZOOS]). On September 13, 2006, approximately two years and eight months after 
the sub-ject accident, defendant Bharathan’s sole examining orthopedist, Dr. Ordway, examined plaintiff, 
using certain orthopedic and neurologic tests. Dr. Ordway found that foraminal closure test was negative 
and that thcre was no spasm in her cervical spine. Although Dr. Ordway reported his findings with 
respect to the various ranges of motion of plaintiffs cervical spine and merely stated that “[plaintiffs] 
chin is easi y brought to the chest,” he failed to specify the degree of range of motion in forward flexion 
of plaintiff‘s cervical spine (see, Brow,dume v Curzdcira, 25 AD3d 747, 807 NYS2d 658 [2006]). 
Moreover, 3r .  Ortlway also failed to compare his findings with a normal range of motion (see, Baudiffo 
v Pmn Car &i Truck Rental, 23 AD3d 420, 803 NYS2d 922 [2005]; Arorzov v Leybovich, 3 AD3d 51 1, 
77( NYS2c 741 [2004]). 

Thus, dcfendant Bharathan failed to establish, prima facie, her entitlement to judgment as a 
matter of law (see,  Goldinan v Frarikel, 5 AD3d 729, 773 NYS2d 602 [2004]; MicIieI v Gralzant, 
~ z ( p w ) .  i\c;ordingly, this branch of the motion by defendant Bharathan for summary judgment 
disrnissiiig [he complaint on the ground that plaintiff did not sustain a “serious injury” as defined in 
Insurance Law 5 102 (d) is denied. Under the circumstances, it is unnecessary to consider the 
sufliciency ofplaintiffs’ opposition papers (see, Barrett v Jeaizrzot, 18 AD3d 679, 795 NYS2d 727 
[ 2 0 O S ] ) .  

c 

___ FINAL DISPOSITION X NO 
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