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Mot. Seq. # 001 - MD 

SIBEN & SIBEN, LLP 
Attorneys for Plaintiff 
90 East Main Street 
Bay Shore, New York 1 1706 

SPENCE & DAVIS, LLP 
Attorneys for Defendants 
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Lpon thc following papers numbered I to 25 read on this motion for summarv judgment ; Notice of Motion/ 
; Notice of Cross Motion and supporting papers ; Answering ( k d e r  to Show C‘ausc and supporting papers - 1 - 18 

r r f t t t l m r -  ) i t  is, 
AfEid:i\ its and juppOrtillg papers 19 - 25 ; Replying Affidavits and supporting papers ; Other ; (d 

ORDERED that this motion by defendants, Gerard Brandly and Ellen Brandly, for an order 
granting them summary judgment dismissing the plaintiffs complaint is denied. 

This IS an action to recover damages for injuries allegedly sustained by plaintiff, Michael Marelli, 
oii S:ptembc-r 22, 2004 as a result of being bitten by defendant Gerard Brandly’s dog, which was 
liarbtx-ed at Tvlr. Brandly’s home, located at 121 Tenth Street, Holtsville, County of Suffolk, New York. 
I’laii itiff, an -.mployee of Suburban Extwniinating Services, Inc., arrived at Mr. Brandly’s home to 
perform euterniination services and was bitten in his chin by the dog after Mrs. Brandly allowed the dog 
to enter the liome unrestrained. At the time of the incident, Ellen Brandly was pregnant and engaged to 
Cierard Branrlly. Ellcn Brandly did not live at the premises, and Gerard Brandly was the sole owner of 
both the dog and the home. 

Defeiidants iiow move for sunirriary judgment on the basis that they did not have prior notice of 
m y  ’IicIoLis propensities on behalf of their dog because he had never bitten anyone before the plaintiff. 
Ilefendants 2 lso assert that Ellen Brandly was not negligent in allowing the dog to enter the premises 
unrestrained l lc  fendants submit the pleadings, copies of deposition transcripts of plaintiff and 
defendants atid Gerard Brandly’s affidavit. 

Plain tiff opposes defendants’ motion on the grounds that there are significant factual differences 
i i i  thi: occurr~iicc of the accident itself and that evidence has been presented that the dog exhibited vicious 
m d  aggressi ;e tendencies. Plaintiff suhmits copies of the deposition transcripts of plaintiff and 
Jefciidants a id photographs of plaintiff s injury. 
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Plaii-til‘f‘at his examination before trial testified that on September 22, 2004, he was employed by 
Subiirban Extermiliation Services. He stated he was at the Brandly home to perform an inspection and 
provide trea’iiient for the ant problem in the home. Plaintiff testified that when he arrived he was greeted 
,it the door by  a woman, whom he referred to as Mrs. Brandly and was unaware of a dog’s presence in the 
home. He stated that while speaking with Mrs. Brandly in the kitchen he noticed a dog jumping and 
making noises at the sliding glass door. He stated that Mrs. Brandly decided to let the dog in because it 
\vas being distracting. Mr. Marelli testified that prior to Mrs. Brandly opening the back door, he asked 
her if “he bii es” and she responded “no, no. He has never bitten anyone before. He is uncomfortable 
around people i n  uniform, but it’s okay.” Mr. Marelli testified that he was in his Suburban uniform and 
standing bel-ind the kitchen table. He stated that after she opened the door, the dog ran straight towards 
him, growled and jumped up and bit him in his face. He testified that he did not bend down or greet or 
pet the dog prior to it biting him on his chin. Plaintiff stated the dog bit him once on his chin and then 
tried to bite him a second time but he pushed the dog away. Plaintiff stated he ran into the closest room, 
wI1ic.h turned o u t  to  be the bathroom, to get away from the dog, but the dog remained at the bathroom 
dooi barking. MI-. Marelli testified that Mrs. Brandly apologized to him for the incident and offered him a 
liquid Band-Aid and peroxide. Mr. Marelli further testified that he went to the hospital where he 
received SIX stitches i n  his chin. 

Ellei Brancliy testified at her examination before trial that at the time of the incident she was 
pregnant ~ind engaged to Mr. Brandly, whom she had dated since approximately 2002. She testified that 
she did not  l ivc wiih Mr. Brandly in September of 2004 but that her and her two children lived with her 
parents. She stated that she would stay ,at Mr. Brandly’s house if he needed her help to let the dog in or 
out or  let contractors in  because he was in the process of renovating his house. Mrs. Brandly testified that 
she was at Mr. Brandly’s house on Seplember 22, 2004 because Mr. Brandly was away on a golfing trip 
and he exterminator was coming about the ants in the kitchen. She stated Mr. Brandly owned a female 
Boxer naiiied Bo, whom he had since she was a puppy. Mrs. Brandly stated that her and her children had 
been around Bo “quite a few times” prj or to plaintiffs accident and the dog was always fine with them. 
She Stated she placed the dog in the backyard prior to the exterminator’s arrival at about 9:OO or 9:30 am 
because Suburban had informed her that they would exterminate inside of the home, but Mr. Marelli 
statcd that he would start exterminating outside. Mrs. Brandly testified that she informed Mr. Marelli to 
leavc: the hoiise belore she brought the dog inside since the dog belonged to Mr. Brandly and she was not 
jure how tlic dog would behave around other people. She testified that Mr. Marelli, who had been 
looking at the dog ihrough the backdoor, told her that she could let the dog in and that the dog was “SO 

cute ” She stated that when she let the dog in, she was “kinda” holding Bo by the leash and Mr. Marelli 
was talking to the dog, who was wagging her tail and did not growl or do anything else. Mrs. Brandly 
testi ied that Mr. Marelli then patted his chest for Bo to jump up on him, but as Bo was jumping up, Mr. 
Marclli bent down and then she saw MK. Marelli holding his chin and running into the bathroom. Mrs. 
Brai;dly stated that when the incident occurred she was standing in the dining room behind the dining 
room table and saw Bo jump, but did not see the contact between Bo and Mr. Marelli but assumed that 
MI-. Warelli lad “cXunked” heads with € 3 0 .  She stated that after the incident she took Bo upstairs and put 
hcr in  one ol’the bedrooms and shut the door. Mrs. Brandly testified that Mr. Marelli apologized to her 
and stated “oh, I guess her tooth or something caught my chin when I bent down.” Mrs. Brandly further 
tcstilied that at the time of the incident, Mr. Marelli had not exterminated the house but after the incident 
he performed the euterniination service’;. 
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( h a r d  Brandly testified at his examination before trial that on the day of the incident he was away 
on a golfing trip and Mrs. Brandly, who was his fiancee, was there to let the exterminator in. Mr. Brandly 
testified thal he was the sole owner of the premises and the subject dog, a Boxer named Bo. He stated 
that he has (!wiled Bo since she was a puppy and she was eight years old at the time of the incident. He 
testified that Bo is small for her breed of dog, weighed approximately 45 pounds and is brownish white in 
color. Mr. Drandly stated that Bo had received training at a kennel in Massachusetts. Mr. Brandly 
testified that his dog was protective around his mother and he is unsure of whether or not Bo was 
protective o -. Mrs. Brandly at the time of the incident, although she is presently protective of her. He 
testified that his fiancke did not inform him about the incident until after he received a letter from the 
plaiiitiff‘s attorneys. He stated that she informed him that the accident occurred as a result of the plaintiff 
and Bo “knccking heads” when the plaintiff bent down as Bo was jumping up on the plaintiff. 

Mr.  I3randly, by his personal af”lavit, stated that at the time of the incident his fiancee, Ellen 
Braridly, dic not reside with him. He explained that Bo had never bitten anyone prior to the accident with 
Mr. Marelli. N e  stated that Bo has nevzr displayed any aggressive tendencies and is a playful dog that 
gets along LL ell with both adults and children. Mr. Brandly also asserted that Bo has had very little 
contact with men in uniforms. Mr. Brandly states that when he thinks of men in uniforms he thinks of 
“police officers, firemen, soldiers and perhaps a postman.” Mr. Brandly further indicated that prior to the 
accident, Mrs. Brandly had not spent a lot of time around Bo in order for her to be able to state to the 
plat titiff that “Bo was uncomfortable around men in uniform.” 

The ix-oponent of a summary judgment motion must make a prima facie showing of entitlement to 
ludgment as a matter of law, tendering sufficient evidence to eliminate any material issue of fact (see, 
Alvarez v Prospect Hospital, 68 NY2d 320 508 NYS2d 923 [ 19861; Winegrad v New York Uiiiv. Med. 
Cen,fer, 64 PJY2d 851,487 NYS2d 316 [1985]; Andre v Pomeroy, 35 NY2d 361,362 NYS2d 131 
[ 19741). TI12 burden will then shift to the nonmoving party to demonstrate that there are material issues 
df hct ,  however, mere conclusions and unsubstantiated allegations are insufficient to raise any triable 
issu(:s of fact (see, Zuckermaiz v City ofNew York, 49 NY2d 557,427 NYS2d 595 [1980]; Perez v Grace 
Episcopal Chrrrch, 6 AD3d 596, 774 hlYS2d 785 [2004]). 

An o n  ner of a domestic animal will be held liable for injuries caused by that animal where it is 
demonstrated that 1 he animal had vicioiis propensities, which includes the propensity to do “any act that 
miglit endanger the safety of the persons or property of others in a given situation” (Collier v Zambito, 1 
VYC d 444, -’75 NYS2d 205 [2004]; quoting Dicksoiz v McCoy, 39 NY 400 [ 1868]), and the owner knew 
ofthe animal’s V I C I O U S  propensities (Bard v Jahnke, 6 NY3d 592, 815 NYS2d 16 120061; Collier v 
Zanihito, S L L , ~ I * U ;  Ttwiero v Conrad, 186 AD2d 330 [1992]; see also, Mindel v Jones, 16 AD2d 857, 791 
YYS2d 692 [2005] ;  BeZjean v Maiuzzo, 256 AD2d 533, 683 NYS2d 104 [1998]; see also, Restatement 
I Secoiid] of Torts $ 5  509, 5 IS). Proof of a vicious propensity may be demonstrated by showing 
defendant’s dwareiiess of a prior vicious act or that the animal had the proclivity to act in such a vicious 
manner (Miitdef v Jones, supra; Lagoda v Dorr, 28 AD2d 208,284 NYS2d 130 [1967]). However, 
vic~ous propensity is not established solely by the violent tendencies of a breed, the fact that the animal is 
confined or he sevcrity of the attack ori the plaintiff (Sers v Manasia, 280 AD2d 539,720 NYS2d 192 
[ Z O O l ] ;  sct‘ ~ i h ,  Lugo v Angle ofGreen, Iizc., 268 AD2d 567, 702 NYS2d 608 [2000]; Althoff v 
Lefebvre, 210 AD:!d 604, 658 NYS2d 695 [1997]; De Vaiil v Carvigo, Inc., 138 AD2d 669, 526 NYS2d 
383 119881). 

[* 3 ]



Marc111 v Br.iiidly 

Page No.4 

entit ement ta judgment as a matter of l ~ w  (Wiizegrad v New York Uiziv. Med. Center, supra; Zuckermaiz 
v City ufNerv Yurk, supra). There are questions of fact regarding both the happening of the accident 
itsell’ and thc defendants’ knowledge of the dog’s vicious propensities, which prevents the granting of 
buniinary judgment at this time (Baisi v Gorzzalez, 97 NY2d 694, 739 NYS2d 92 [2002] Wirzegrad v New 
York Uiziv. Pderl. Chnter, supra; Zuckeiflmart v City of New York, supra; ). The description of the 
acciclent’s occurrence and the resukant injury given by the plaintiff and Mrs. Brandly differ significantly 
and c:onsequently raises issues of credikility that are beyond the scope of the court’s function on a motion 
for s minary judgnient (Roth v Barreto, 289 AD2d 557, 735 NYS2d 197 [2001]; Renizie v Barbarosa 
Transport, Ltd., 15 1 AD2d 379, 543 NfS2d 429 [ 19891; O’Neill v Fishkill, 134 AD2d 487, 521 NYS2d 
772 I 19871). Plaintiff Marelli testified !hat the accident occurred when the dog named Bo, after being let 
into he h o u s  by Mrs. Brandly, ran tomards him, growled, jumped up and bit him in his chin and 
attenipted to bit him a second time, but he was able to prevent that bite by pushing the dog away from 
h i i n .  In  contrast, Mrs. Brandly, who admitted to not actually seeing the contact between the plaintiff and 
the dog, stated the accident occurred, when Mr. Marelli bent down towards the dog after calling Bo 
towards him and patting his chest signaling for the dog to jump up on him. In addition, Mrs. Brandly 
desci-lbed the plaint iff s cut as being minor, with a little dot of blood on his chin, may be a quarter of an 
inch in si7e, whereas Mr. Marelli stated the wound was large enough for a Tic Tac to fit into it and blood 
was Idripping down his neck, onto the floor, trailing into the bathroom and all over the bathroom sink. 
Additionally, there is a question of fact as to whether or not Mrs. Brandly informed the plaintiff that Bo 
 vas .incomfortabie around people wearmg uniforms, which the plaintiff was wearing. 
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Based upon the foregoing, the dzfendants have failed to meet their burden of establishing their 

Mortover, there are questions as to whether the defendants were aware of the dog’s aggressive 
tendmcies (Rard v Jaliiike, supru; Collier v Zainbito, supra; Miizdel v Jones, supra; Beljean v Maicczzo, 
s z i p r ~ ) .  Mrs Brandly testified that she lad placed the dog in the backyard prior to plaintiff‘s arrival, and 
befo -e she allowed the dog back into the house, she asked the plaintiff to step outside because she was 
unsure of tht. animal’s behavior around other people since the dog was Mr. Brandly’s and not hers. Mr. 
Urandly also testified that Bo was very protective of his mother as well as Mrs. Brandly. Notwithstanding 
the f x t  that Clr. Brandly testified that El0 had never bitten anyone or exhibited any aggressive tendencies, 
he also stated that €30 had received trair ing but did not explain whether the training was simply obedience 
training or it i t  included guard dog training. In addition, the plaintiff testified that prior to the dog’s biting 
him, the dog had been at the sliding glaijs door jumping up at the door and barking while watching him. 
Therefore, i t  cannol be said that issues of fact do not exist regarding the defendants’ knowledge of Bo’s 
cicicus propznsities (Morse v Colonzbo 8 AD3d 808, 777 NYS2d 824 [2004]; Cronin v Chrosniak, 145 
AD2d 905,536 NYS2d 287 [1988]; cf, Malpezzi vRyan, AD3d-, 815 NYS2d 295,2006 NY Slip 
Op  3 138, 2006 N Y  App Div LEXIS 497 1 [April 20061; LUG v Angle, 268 AD2d 567,702 NYS2d 608 
I200 31) 

Accordingly, defendants’ motio i for summary judgment is dg . ””p 
J 
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