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SUPRKMK COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK YAKT 61 

DECISION13 UDGM ENT 

Iiidex No. 603080/04 

Motion Seq. 1 

Present: 
Hon. Rolando T. Acosta 

Voluto Ventures, LLCI, 

Plaintiff, 

- against - 

Jcnlteiis & Gilchrist Parker Chapin LLP, 

The C:ourt SLI11 spontc 
foll ow i 1 I g d cc i si 011 : 

The rollowing rcd in reviewing plaintirrs motion 
for summary judgmcn 
Papers N uin b er ed 
Amendcd Notice of Motion, Affirmation in Support 
Affirmation in  Opposition, Memorandum of Law in 

1 , 2  (EX. A-G) 
3 (EX. A-P), 4 

0 p p o s i t io 11 

Keply Affidavit, Reply Memorandum of Law 5 , 6  

Y 1 ai 11 ti IT V o 1 u to V e 11 tur e s , LLC (‘ ‘V o 1 Lit 0”) brings the i t i  s t ant 1110 ti on seek i n g 
siinimaty j Lidgiiierit in the amount of $200,00.00 plus interest a i d  costs against 
dcfendant Jcnlceiis & Gi lchrist Parker Chapiii LLP (“Jenkcns”). Voluto alleges that 
on or about October 2001, its founding member, Vincent Moliiiari, was 
approached by a certain Hugh Austin to particjpatc in a potential bridgc loan to a 
company known as 2dobiz.con1, Inc., which was a joint venture party by 
agreement wj th China National Machinery Import and Export Corporation 
(“CMC”) in a ventiirc laown as ChiiiEx lnteniational. Voluto agreed to participate 
in the bridge loan aiid invest $200,000.00 in tlic venture. Voluto subsequently 
wired said money to J. Russell Bulkeley, an attoi-iiey of defendant law h n i ,  and 
via c-mail stated the funds wcrc wired with the “understanding that these hinds 
will not bc released lion1 your control until such time that assurances arc made 
that II>OBZ/ChineEx arc not being hcld in dehi l t  by their Chinese Joint Venture 
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Partner." Molinari Aff. 11 4, Exh. A. Shortly thereafter C'MC terminated the veiiture 
with 2dobiz.coni. Voluto, argues however, its bridge loaii fuiids were iiever 
rcturiied to it, but rather Jenkeiis relcased tlie $200,000.00 to Austin, one of its 
ow II cl i eii t s, w i thou t V olu to ' s perin i ssj on, 

It is wcll scttled that the propoiicnt of a iiiotioii for summary judgment must 
establish that "there is no defensc to the cause of action or that thc cause of action 
or dcfeiise has no inerit," (C.P.L.R. $32 12[b]), sufficieiitly to wai-1-aiit the court as a 
iiiatter of law to dircct judgment iii liis or licr F~vor. Bush v. St. Claire's Hospital, 
82 N.Y.2d 738, 739 ( 1  993); Winegrad v. New York University Medical Center, 64 
N.Y.2d 85 1 ,  853 (1985). Tllis standard rcquii-cs that the propoiieiit of the motion 
"tcndcr[] sufficient evidencc to elirniiiate any niatcrial issues of f x t  fi-om the 
case," d., "by evidentiary proof in admissible form." Zuckernian v. City of New 
York, 49 N.Y.2d 557, 562 (1980). Thus, the motion must be supported "by 
affjdavit [from a person having knowledge of the facts], by a copy of thc pleadiiigs 
and by other available proof, such as depositions." C.P.L.R. $32 12(b). 

Where tlie proponen1 of the imtion uiakes a pritna jbcic showing of 
enti tleinciit to sumiiiary j Lidgment, the burden shifts to the party opposing the 
iiiotioii to clenioiistrate by admissible evidencc t l x  existeiice of a factual issue 
requiring a trial of tlie action, 01- to tender an acccptable excuse foi- his or liei- 
failure to do so. Vermette v. Kenworth Truck Coiiipaiiy, 68 N.Y.2d 7 14, 7 17 
( 1  986); Zuckennan v. City of New York, supra, 49 N.Y.2d at 560, 562. Like the 
propoiient of the motion, the party opposing the motion must set forth evidentiary 
proof in admissible foi-iii in support of liis or her claim that material triable issues 
of fact exist. Lh., at 562. In decidiiig a motion for summaiy judgnient, the Court 
must view the evideiice in the light most favorablc to the iioii-iiioviiig party, 
affording them the benefit of all rcasonable inkrenccs that can be di-awii. Negri v. 
Stop SL Shop. Tiic., 65 N.Y.2d 625 (1985). 

Plaiiitifr has cstablished its prirnnfircic entitleiiiciit to suinmary judgment. Tt 
is Liiicontro\.Qckd that plaintiff wired the $200,00.00 to Jenkens, and that Molinari 
sent an e-mail to defeiidant that the fillids were to be released only after it was 
determined that CMC' would waivc 2dobiz.com's defadt in the Chinex partnership 
agrcciiient. Plaintiff also providcd additional cvideiice in admissible forni, viz, 
Voluto's fouiidjng iiiember's affidavit, which uiiequivocally statcd that the 
$200,00.00 never constitutcd a loan I'roiii plaiiitiff to Austin, Voluto never 
authorized Jeiikens to rclease the Iuiids to Austin, and Voluto did iiot designate 
Austin as its agciit for the rctiirii of the money. Significantly, Moliiiari's affidavit 
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also unequivocally stated that iio~ic of tlic escrowed funds were ever recovered by 
plaintiff. 

j udgiiient, the burden then shiftcd to defendant to establish through admissible 
evidence the existeiicc: of triable issues of fact which would preclude summary 
judgiiient. Ziickerniaii v. City of New Yorlc, supra, at 562. Dcfcndant has fdilcd to 
satisfy this burden and has not provided any evidence whatsoever that 
demonstrates niaterial issues of fact exist. Rather, defendant simply provides the 
affidavit oli ts  attorney which coiiclusory allegcs that issues of fact cxists. Such an 
affidavit of an attoriiey without first hand knowledge of the facts is iiisufficient to 
overcome a suiiiiiiary judgment motion. Td at 563. See also Hal-tz Mountain COT. 
v. Allou Ilistributors, Inc,, 173 A. D.2d 440 (2”“ Dept. 199 1)  (defkndant required to 
put Iorth evidentiary proof in admissible forin that dcmonstrate triable issues of 
fact). 

As plaintifr established a primafiicic showing of entitlement c)i’ summary 

Defendant’s iialccd assertion tlirough counsel that the $200,000.00 was a 
loan to Austin is insufikient to create a triable issue offact. Indeed, defendant 
provides no cxplaiiatioii whatsoever as to why it believed it had the right or 
obligation to release the $200,00.00 to Austin at all. “At this juncture, [defendant] 
may iio longer iiiercly coiiclude or allege that it was led to believe something, as 
unsubstaiitiated 01- bald conclusory allegations or asscrtions, eveii where 
believable, and shadowy semblances of an issue will not sufijcc to defeat siiiimiary 
judgment.” Borrow v. Liehiman, 2007 WL 1139417 (N.Y. Sup. 2007). In short, 
defendant has €ailed to lay bare its proof iii order to withstand plaintiffs summary 
jirdgiiient motion. Corcoran Group, Tnc. v. Morris, 107 A.D.2d 61 1 (1”  Dept. 
19S5) affd 64 N.Y.2d I034 (1985).’ Accordingly, based upoii the foregoing, i t  is 
hcreby 

ADJlJDGED that plaintiff” iiiotion for summary judgment against 
dcfendaiit is GICANTED; and il is fui-tliei- 

ORr)ElU3D that the Clcrk is directed to cntcr judgment in hvor  of plaintiff 
and agajnst defendant in the aimount OC $200,00.00 plus statutory interest, from 
Octobcr 22, 2001 until judgment i s  entcrcd, as calculated by the Clerk. 

In any evcnt, DK 9-102 requircs that a lawyer or thc lawyer’s lirin shall identify attorney I 

csci-ow and nccuunls mtl shall maintaiii a record which shall indicate, i n t o -  [diu, “i’ur wlioi-11 tlic 
fiiids arc or wcre held.” Dcfcndnnl has failed to produce any bookkccping record indicating the 
ruiids wcre held for- Austin. 
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This constitutes the Decision, Order, aiid Judgment of the Court. 

Check one: Ll FINAL DISPOSl1'lON tl NON-FINAL DISPOSTTTON 

To: Garvey Scliubcrt Barer 
Attoriieys [or Plaintiff 
599 Broadway, 8"' Floor 
New York, New Yorlc 100 12 
(21 2) 965-4594 

Ai-nold Sr. Porter LLP 
Attorneys for Defendant 
399 Park Aveiiue 
New Yorlc, New Yoi-k 10022 
(212) 715-1000 
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