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SCANNED ON 61412007 

SUPREME COURT OF THE STATE OF NEW ORK - NEW YORK COUNTY lI c 
PRESENT: DEBRA A. JAMES 

Justice 

KRISTEN MCREDMOND and ALEXANDRIA LIPTON, 
Plaintiffs, 

- v -  

SUTTON PLACE RESTAURANT AND BAR, INC., 
RICHARD KASSTS, ALAN BRADBURY, SELENA 
STEDDINGER, and N E I L  "DOE, " 

Defendants. 

PART 59 

Index No.: 1 12845/06 

Motion Date: 02/13/07 

Motion Seq. No.: 01 

Motion Cat. No.: 62 

The following papers, numbered 1 to 3 were read on this motion to dismiss. 

PAPERS NUMBERED 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits 

Cross-Motion: 0 Yes No 

Upon the foregoing papers, 

Plaintiffs move to dismiss 

for the third counterclaim. Defendants oppose the motion but at 

oral arqumcnt the defendants discontinued their second 

counterclaim for harassment and the court shall therefore dismiss 

same. The court shall upon consideration of the papers grant the 

remainder of plaintiffs' motion. 

Defendants' first counterclaim for intentional infliction of 

emotional distress falls far short of the pleading requirements 
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for such a c:ause of action because t.ke pleading fails t.o sct 

forL1-1 w i t h  specificjty Lhe acts that dre alleged to be so 

i>IItrcTiyc?c)us” r l S  to warrant (:onsiderat.ior-1 O F  [:.his claim. As \ \  

st.al.ecl hy t.1-ie Court, \\a cause of act.iori for eit-.her- intentional or 

riegligerlt infliction of cmotional distress must be supported by 

a1 l e y a .  tkioris of c o n d u c t  by the defendants so out-rageous in 

charact.cr, and so c?xt.rerne in degree, as to go beyond all possible 

bounds  of decency, and to be regarded as a t r o c i o u s ,  and utterly 

int.ol.erab1 e i.n a ci vilized community. Such extreme and 

outragcous conduct must be c l e a r l y  alleged in o r d e r  for the 

complaint. to survive a motion to dismiss.” 

11 AD3d 120, 130-131 (1‘” Dept 2004) ; see also Ruqq j . e ro  v 

Contemporary Shells, I n c . ,  160 AD2d 986, 987 ( 2 6  Dept 1990) 

(“allegations that the defendants harassed and ultimately 

discharged the plaintiff * . . failed to allege ’extreme and 
outrageous’ conduct”) . Here, defendants’ failure to specify the 

c o n d u c t  alleged to be “extreme and o u t r a g e o u s ”  subjects their 

claim to dismissal at the pleading stage. 

Sheila C. v Povich, 

Defendants’ fourth, fifth, sixth and seventh counterclaims 

for defamation shall be dismissed because they lack the 

particularity requi.red by CPLR 3016 (a) which st -a tes  that \ \  [ i l n  

an action f o r  libel or slander, the particular words complained 

of shall be set forth in thc complaint, but their application to 

the plaint.iff may be stat.ed generally.” In this case, the 
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al.1.eged defamat .ory  s t a t - c m c n t s  a r e  n o t  set. for l :h  i n  t.he c o m p l a i n t  

but i n s t e a d  a r e  i n c o r p o r a t c d  by r e f e r e n c e  Lhrough v a r i o u s  

una1itk1erit.i cated press a r i d  i nt.ernel_ c l i p p i n g s .  Even i f  t he  court .  

were t.o o v e r l o o k  t h e  f a i l u r e  of  d c f e n d a n t s  t o  s u f f i c i e n t l y  a l l eqc  

t h e  c o n t e n t ,  manner and  means by whj ch the p l a i n t i f f s '  a l l e g e d l y  

pub l i . shed  t h c  a l l c y e d  d e f a m a t i o n ,  d e f e n d a n t s '  c o u n t e r c l a i m s  would 

b e  subject. t o  dismissal. b e c a u s e  a r e v i e w  o f  d e f e n d a n t - s '  

submissions makes p 1  air1 [,hat tihe s t a t e m e n t s  compl.ai.ned of a r c  

p r o t e c t e d  by t.he a b s o l u t e  l i t i g a t i o n  p r i v i l e g e .  " A s  lorig as  t .he 

s u b j e c t  of  an  ou t . -o f - cour t  communicat ion r e l a t e s  t o  pend ing  o r  

c o n t e m p l a t e d  l i t j . g a t i o n ,  and  i s  made i n  c o n n e c t i o n  w i t h  a 

j u d i c i a l  p r o c e e d i n g ,  i t  f u r t h e r s  an i n t e r e s t  o f  s o c i a l  impor t ance  

and s h o u l d  be p r o t e c t e d . "  Caplan v W i n s l e t t ,  218 AD2d 148, 1 5 3  

(1'"- Dept 1 9 9 6 )  ( c i t a t i o n  o m i t t e d ) .  " S e c t i o n  7 4  of t h e  C i v i l  

R i g h t s  Law p r o h i b i t s  a c i v i l  a c t i o n  t h a t  a l l e g e s  i n j u r y  from ' t h e  

p u b l i c a t i o n  o f  a f a i r  a n d  true r e p o r t  o f  a n y  j u d i c i a l  

p r o c e e d i n g . '  The a b s o l u t e  p r i v i l e g e  u n d e r  t h a t  s t a t u t e  a l s o  

exteinds t.cl t h e  r e l e a s e  of  background m a t e r i a l  w i t h  r e g a r d  t o  t h e  

ca se ,  s o  l o n g  a s  t h e  s t a t e m e n t  i s  a s u b s t a n t i a l l y  a c c u r a t e  

d e s c r i p t i o n  o f  t h e  a l l e g a t i o n . ' '  E'ishof v Abadv, 2 8 0  A D 2 d  417, 

41.8 (I."' Dept 2 0 0 1 )  ( c i t . a t i o n s  o m i t t e d ) .  There i s  no  a l l e g a t i o n  

that the ~ L a t l e r n e n t s  a l l e g e d l y  made b y  t h e  p l a i n t i f f s '  a r e  

u n r e l a t e d  t.o t-kis a c t i o n  arid t h e  al l .egal- . ions made h e r e i n .  

T h e r e f o r e ,  e v e n  i f  Lhe c o u r t  was t o  o v e r l o o k  t h c  o t h e r  p l e a d i n g  
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deficiencies of  d e f e n d a n t - s '  c o u n t e r c l  a i m s ,  t h e  cc1ur.t must  s t i l l  

d ismis . . ;  t h o s e  c l a i m s  because t he  s t a t e m e n t s  31.1 eyed were 

p r i v i  1 c: qcct . 

Ac(:or-diiicjly, i t  i s 

ORDEREE t-hat: Lhe plaintiffs' m o t i o n  i s  GRANTED;  and it i s  

f u r t h e r -  

OHLIEKED t h a t  Lhc d e f e n d a n t s '  f i r s t ,  sccorid, f o u r t - h ,  L i f t - h ,  

s i x t h  arid s e v e n t h  c o u n t e r c l a i m s  a r e  h e r e b y  DISMISSED; and  i t  i s  

f u r l h e r  

ORDERED t h a t  t h e  p a r t i e s  a r e  d i r e c t e d  t o  attend a 

p r e l i m i n a r y  c o n f e r e n c e  on June  2 6 ,  2 0 0 7 ,  a t  9:30 A.M., in IAS 

P a r t  5 9 ,  Room 1 2 5 4 ,  111 Cent 

'This i s  t h e  d e c i s i o n  a n  

Dated: Mav 30, 2 0 0 7  

re  S 

d o r  

t r e e t  

d e r  o 

, N e w  

f t h e  

ENTER 

York, N e w  York 10013. 

c o u r t .  

e 

J.S.C. 
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